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Taxation Section 
Edited by J. A. L. Gunn, F.1.c.a. 


PROVISIONS OF AGREEMENT BETWEEN UNITED KINGDOM AND AUSTRALIA 
an Respect OF INDUSTRIAL OR COMMERCIAL PROFITS DERIVED IN ONE 
Country By a RESIDENT OF THE OTHER COUNTRY 


| Article III of the Taxation Agreement between the United Kingdom 
and Australia provides for the taxation of industrial or commercial profits 
Mother than profits from certain agencies and from operating ships or 
ircraft) where an enterprise of one of the territories carries on business 
Mhrough a “permanent establishment.” 
Article III (1) provides that the “industrial or commercial profits” (as 
fined) of a United Kingdom enterprise are not to be subject to Australian 
(which includes all taxes on income including war-time (company) 
) unless the enterprise is engaged in trade or business in Australia 
rough a “permanent establishment” (as defined) situated in Australia. 
tthe United Kingdom is engaged in trade in Australia through a per- 
nent establishment it will be subject to Australian tax on the industrial 
commercial profits derived in Australia. The United Kingdom will 
liso tax the profits derived by the permanent establishment in Australia, 
t is required by Article XII (1) to allow against the United Kingdom 
x a credit in respect of the Australian tax on the profits. The incidence 
double taxation on the Australian profits is thereby avoided. 
B Similar provisions are contained in Article III (2) in respect of Aus- 
falian enterprises engaged in trade or business in the United Kingdom 
Mrough a permanent establishment. Where, however, tax is levied by 
fe United Kingdom, the profits so taxed are exempt from Australian 
k under s. 23 (q). 
“Industrial or commercial profits” are restricted to business profits 
uding those derived by an enterprise engaged in mining, agricultural 
pastoral activities, or in the business of banking, insurance, life assurance 
dealing in investments. The definition, however, excludes income in 
le form of dividends, interest, rent, royalties, management charges, or 
huneration for personal services. (Article II (1) (i)). These last 
Mitioned classes of income are excluded because it was considered un- 
irable that the incidence of taxation in regard thereto in either country 
buld be made to depend upon the same factors as those which apply 
respect of trading profits. For example, interest derived from sources 
Australia by a United Kingdom taxpayer would be assessed by Australia 
ver though the taxpayer has no permanent establishment in Australia. 
+ permanent establishment” means a branch or other fixed place of 
ness and includes a management, factory, mine, or agricultural or 
loral property. It does not include an agency unless— 
a) the agent has, and habitually exercises, authority to conclude con- 
tracts on behalf of the enterprise otherwise than at prices fixed 
by the enterprise ; or 
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(b) the agent regularly fills orders on behalf of the enterprise from a 
stock of goods or merchandise in the territory in which the agent 


operates. 

As officially explained, the question whether the agency fulfils either 
of the foregoing conditions is one to be determined according to the par. 
ticular facts. With regard to .(b), stocks do not necessarily have to be 
under the agent’s control and if, for example, a United Kingdom principal 
holds a stock of goods in a warehouse in Australia from which his agent 
in Australia fills orders (whether or not such orders have been forwarded 
by the agent to the principal for acceptance or rejection) the United , 
Kingdom principal will, except where the goods are sold through a 
bona fide broker or general commission agent as explained below, be 
regarded as having a permanent establishment in Australia. In these cir- 
cumstances, Australia will levy tax on the profits attributable to the per- 
manent establishment situated in Australia. Credit will be given in respect 
of the Australian tax in any United Kingdom assessment of the agency 
profits. 

Where, however, a United Kingdom principal trades in Australia 
through an agent and the agent merely takes orders which he forwards 
to his principal for acceptance or rejection and the principal does not 
maintain in Australia a stock of goods from which the agent fills the 
orders, the United Kingdom principal will not be regarded as having a 
permanent establishment in Australia. Consequently, Australia will not 
levy tax on the profits of this class of agency. 

An enterprise of one of the territories which carries on business dealings 
in the other territory through a bona fide broker or general commission 
agent receiving the customary rate of commission is not regarded as having 
a permanent establishment in the other territory, even though, as officially 
explained, the broker or agent may complete the contract and fill the 
order from stocks of goods which he holds. Thus, an Australian primary 
producer who sends his products to such a broker or agent in the United 
Kingdom for sale will not be regarded as having a permanent establishment 
in the United Kingdom. 

Where a bona fide broker or commission agent receives a higher of 
lower rate of commssion than that customary, he will be regarded as@ 
special agent and the substantive part of the definition, as explained and 
illustrated above, will apply to determine whether the enterprise for which 
he is agent is to be regarded as having a permanent establishment in th 
territory in which the broker or agent operates. 

Where an Australian enterprise trades in the United Kingdom throughi 
a branch or other fixed place of business or an agency constituting 
permanent establishment, the United Kingdom will tax the profits deriv 
in the United Kingdom. Australia will exempt those profits becau% 
s.23 (q) will continue to operate to exempt from Australian tax af 
income (other than dividends) derived from sources in the United King 
dom which is not exempt from income tax in that country. 

An enterprise of one of the territories which maintains in the othé 
territory an establishment which is purely a “buying house”’ is not regarde 
as having a permanent establishment in that other territory. Similarly 
an enterprise of one of the territories which trades in the other territo 
solely through a subsidiary company is pot regarded as having a permanet 
establishment in that other territory. Thus, an Australian business Wl 
a purely “buying house” in London would not be regarded as having 
permanent establishment in the United Kingdom, and a United Kingda 
company trading in Australia through the medium of a separate subsidi 
company (and not itself trading separately in Australia through 2 P 
manent establishment) would not be regarded as having a permane 
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establishment in Australia. Again a United Kingdom parent company may 
cary on its overseas trade through a United Kingdom subsidiary company. 
The subsidiary company may have a permanent establishment in Australia, 
in which case the profits of that permanent establishment will be subject 
to Australian tax, but this set of facts would not of itself constitute the 
subsidiary company a permanent establishment of its parent company. 
Provision is made by Article IV to ensure a fair allocation of the profit. 
of the whole organisation between the two territories. Article IV is dis- 
cussed later. 

Article III (4) provides that no portion of any profits arising froth the 
sale of goods or merchandise by an enterprise of one of the territories 
shall be attributed to a permanent establishment situated in the other 
territory by reason of the mere purchase of the goods or merchandise 
within that other territory. Thus, if a United Kingdom enterprise has 
abranch in Australia engaged in the dual activities of trading in Australia 
and of conducting buying operations on behalf of the United Kingdom 
enterprise, no profit is to be attributed to the Australian branch in respect 
of those buying operations, with the result that Australian tax will be 
limited to the profits of the branch from trading in Australia. 

Article III (3) provides that where an enterprise of one of the territories 
isengaged in trade or business in the other territory through a permanent 
establishment, there shall be attributed to that permanent establishment 
the industrial or commercial profits which it might be expected to derive 
in that other territory if it were an independent enterprise and its dealings 
were at arm’s length. As officially stated, the principle expressed by 
Article III (3) is that the profit of the permanent establishment is to 
be ascertained as if the permanent establishment were trading with a 
stranger and were not controlled by its head office. Thus, in ascertaining 
the profits of an Australian branch of a United Kingdom concern, the 
charges to be allowed in respect of goods and services supplied by the 
head office to the branch will not exceed the price which the branch would 
fe required to pay for those goods and services if it were dealing with a 
stranger. This principle is already adopted in arriving at the profits of 

n Australian branch of an overseas concern and will not, in the generality 
if cases, involve any departure from the basis hitherto adopted in arriving 

tthe profit of an Australian branch or other fixed place of business, of 

United Kingdom enterprise. Provision is made to retain to the Australian 

mmmissioner and to the Inland Revenue Authorities the power to 

ermine, in accordance with the above-stated principle, the quantum of 
fit to be attributed to a permanent establishment situated in Australia 
the United Kingdom where the information supplied to these authorities 
considered to be inadequate or unsatisfactory to enable the profit to be 
wperly determined. So far as Australia is concerned Article III (3) 
| preserve to the Commissioner the powers along the lines of those 
already possesses under s. 136 in respect of foreign-controlled businesses. 

As previously stated, where a company which is a resident of one of the 

Mmitories has a subsidiary company which is a resident of the other 

Mmitory or which is engaged in trade or business in that other territory 

rhether through a permanent establishment or otherwise) the subsidiary 

m pany is not to be regarded as a permanent establishment of the parent 

pany. Article III (3), explained in the last preceding paragraph, 
Presses the principle which is to be observed as to the proper division 
Profits between an enterprise in one territory and its permanent 
ablishment in another territory. Article IV deals with inter-connected 
mpanies and is complementary to Article III (3). The purpose of 
file TV is to ensure a fair and reasonable allocation of the profit of 
whole organisation between the two territories. 
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Article IV (1) (a) is designed to cover the case where a parent company 
of either the United Kingdom or Australia trades in Australia or the @ ™ 
United Kingdom (as the case may be) through a subsidiary company, hol 










Article IV (1) (b) deals with the position where the same persons § 
participate directly or indirectly in the management, control or capital of shal 
the companies established in those countries. It was officially explained § 
that it is not necessary, to bring the Article into operation, for the same sl 





persons directly or indirectly, wholly to manage or control the companies 
or to own the whole of the capital of the companies. It is sufficient if 
they participate in the management, control or capital of the companies 
As words in the plural include words in the singular (Article II (1) (k)), 
sub-paragraph (b) applies if any one person who participates directly or 
indirectly in the management, control or capital of one of the companies 
also participates in the management, etc. of the other company. 
Article IV (1) (c) combined with the remainder of paragraph (1) 
provides for the inclusion in the profits of one of the enterprises, profits 
which would have accrued to that enterprise in the normal course of trade 
but which, in consequence of the conditions governing the commercial 
and financial relations between the two enterprises, have not so accrued 
In determining the quantum of the profit to be so included, the sam 
principles are to be applied in arriving at the true profit of the enterprise 
as are to be applied under Article III, as previously explained. The profit 
of the enterprise is, accordingly, to be determined as if it were dealing 
with a complete stranger and as if the conditions which governed the 
commercial and financial relations between the two enterprises did no 
exist. 
















entitled 







Article IV (2) provides that the profits included in the profits of a im the 
enterprise of one of the territories in pursuance of Article IV (1) ar ivilen, 
ul ( 






deemed to be derived from sources in that territory and are to be 






accordingly. This provision is necessary to ensure that if the country of wry 
residence of the enterprise also taxes the profit so included, it will giv of 
hte of | 





a credit against its tax of the tax paid to the country of origin of th 
income. 





tntitled 







Article IV (3) enables the taxation authority concerned to determingg® “70 
the income in accordance with the above principle where the informati — 
supplied is considered to be inadequate or unsatisfactory. Australia wil.‘ 1 





be re 
rived. 

ich the 
of th 
EG is, 





thus be empowered to invoke s. 136 where these circumstances exist. 

The Agreement, so far as Australia is concerned, first applies to incom 
year ended 30th June, 1946, in the case of companies, and to incom 
year ended 30th June, 1947, in the case of individuals. 


















REPAYMENT OF TAX Pap ABROAD IN RESPECT OF EX-AUSTRALIAN fey Part 
DIVIDENDS ver elec 

A new section, 26A, has been inserted in the Commonwealth Incomiit United 
Tax Assessment Act by the Amending Act of 1947. It reads as follow§tome of 
“260A. Where— able the 
(a) a dividend is or has been included in the assessable income of #¥idend ¢ 
taxpayer of the year of income or of any previous year; dit for 

(b) under the law of any country outside Australia, the company payi la additj 
the dividend deducted or was authorised to deduct from the divide tax act, 
income tax which the taxpayer was not personally liable to pay; @j@Mpany, ; 

(c) the taxpayer, in the year of income, receives a payment or is allowaiitee of t, 






a credit of an amount in respect of the income tax which @fayment 
company deducted or was authorised to deduct, uch the ¢ 







his assessable income of the year of income shall include that amount, Section 2 
that amount shall, for all purposes of this Act, be deemed to be a dividengii@mdeng j, 
It was officially explained that the primary necessity for new s.26A that th 






out of the terms of the Agreement for the avoidance of double t at 





trade 
ercial 
rued. 
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concluded between the Commonwealth and the United Kingdom Govern- 
ments. The section is designed to ensure that repayments made to a share- 
holder in a United Kingdom company in respect of United Kingdom 
income tax which had been deducted from the dividend by the company, 
shall be included in the shareholder’s Commonwealth assessable income, 
ie. where the dividend itself is subject to Commonwealth income tax. 
As officially stated, such repayments are essentially income as they repre- 
sent, in effect, the payment to the shareholder of a part of his dividend 
which had been withheld from him by the company. The repayment, 
however, is in fact a repayment by the United Kingdom Inland Revenue 
Authorities of a part of the United Kingdom tax paid by the company. 

Where a dividend is received by a resident of Australia from a United 
Kingdom company, and the company has made a deduction at the source 
in respect of United Kingdom income tax paid by the company on its 
profits, the Commonwealth Act requires that the net amount actually paid 
by the company shall be included in the assessable income of the share- 
holder (Jolly v: F.C. of T. (1934) 50 C.L.R. 131). Where, therefore, 
aUnited Kingdom company declares a gross dividend of, say, £stg.10,000, 
but deducts and retains therefrom, tax at the standard rate, at present 
%. in £, the shareholders would be entitled to receive 11s. only for each 
istg.1 of the gross dividend. If a resident of Australia were entitled to 
one-tenth of the above dividend, he would receive £1,000 less £450 = 
istg.550 — £Aust.687/10/- and the sum of £687 would be included in 
his Commonwealth assessable income. 

For the purposes of calculating the reliefs to which a shareholder is 
mtitled under the United Kingdom law, however, dividends are included 
im the “total income” of the shareholder and although the shareholder is 
ot personally liable to pay United Kingdom tax (except sur-tax) on the 


? lividends, the extent, if any, to which he is entitled to reliefs, is calculated 


yreference to the quantum of the “total income.” If the shareholder’s 
ate of tax calculated by reference to his “total income” is less than the 


es eate of tax which the company deducted and retained, the shareholder is 


titled to a repayment from the Inland Revenue Authorities and it is 
amount of this repayment that new s.26A requires to be included in 
assessable income of the year the repayment is received. 

As explained by the Treasurer, in the generality of cases the repayment 
be received in a year subsequent to that in which the net dividend was 
wed. Section 26A does not require that the assessment of the year in 

hich the dividend was received should be re-opened. The refund forms 
of the assessable income of the subsequent year in which it is received. 
tre is, however, an exception to this rule. As explained in the notes to 

Part IIIB, covering “Relief from Double Taxation,” where a tax- 
yer elects to “gross-up” a dividend, it is necessary that the repayment 

United Kingdom income tax be included in the shareholder’s assessable 
tome of the year in which the net dividend was received by him to 
able the quantum of Commonwealth tax attributable to the “grossed-up” 
idend to be determined in order that the taxpayer may receive a full 
dit for the United Kingdom tax payable thereon. 
lnaddition to covering the case where a repayment is received in respect 
fax actually deducted from a dividend paid by a United Kingdom 
mpany, s.26A also covers the case where the company pays a dividend 
te of tax” or “partly free of tax” and the shareholder receives a 

myment from the Inland Revenue Authorities in respect of the tax 

the company was “authorised to deduct” (s.26A (b)). 

Section 26A deems any amount received by way of repayment to be 
imdend in order that the full property rate of tax may be levied thereon 
)that the rebate under s.46 may be allowed where the recipient is a 
tent company. 













‘ 
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Section 26A applies in respect of repayments received by both companies ¢ 
and individuals during income year ended 30th June, 1947, or substituted ¢ 
accounting period, and subsequent years. In practice, the new provision § | 
will probably apply only to repayments in. respect of dividends received 
from United Kingdom companies, but the section has been so drafted as to ta 
apply to all cases where the recipient of the dividend was not personally © 
liable for the payment of the tax which was deducted from the dividend § 

as 
Crepit For INcomeE Tax Parip ABROAD ON EX-AUSTRALIAN 
DIVIDENDS wl 

As the writer stated on page 310 of the September, 1945 issue of the 
Journal, where income is derived in one country by a person who resides the 
in another country, and the income is subjected to tax by both countries§ #™ 
it is considered that the primary right to tax belongs to the country of it | 
source, and that it is the duty of the country of residence to grant the { 
appropriate relief to prevent double taxation. The most equitable system * 
of granting such relief is for the country of residence to grant a deductiongf PF° 
from the tax imposed by it of a sum equal to the tax levied by the county " 
of source, but not exceeding the amount of tax imposed by the country 4 
of residence. - | 

Section 72A fell far short of this ideal. It provided that where the S 
assessable income of a taxpayer included dividends in respect of which} ° ‘ 
he had paid income tax under the law of any country outside Australia, _ 
the amount of the income tax so paid outside Australia was allowed a - 
a deduction from the assessable income—not from the Commonwealth tax (6 
levied on the ex-Australian dividend—to the extent that the ex-Australiayg "le: 
tax was attributable to dividends or parts of dividends paid out of profi paya 
derived from sources out of Australia. Serv 

The above-mentioned recommendations have been adopted by t * divid 
Commonwealth Government, with the result that s.72A has been repealed M'SS! 
by the Amending Act of 1947, and a new section s. 45, has been insertet the al 
in its stead. New s.45 reads as follows: (7; 

“(1) Where a dividend paid by a company which is a resident of ~—_ 

country outside Australia is included in the assessable income of a . 

year of income, of a taxpayer who is a resident of Australia, and t ll 

taxpayer has paid either directly or by deduction from the divide (8) 

income tax in respect of that dividend for which he was personaly |. sad 

liable under the law of that country, the taxpayer shall, subject tem 
sub-sections (6), (7) and (8) of this section, be entitled to a credit .. 

(a) where the whole of the dividend is paid out of profits of eer j 

company derived from sources out: of Australia— as if it 
(i) of the amount of that income tax (as reduced by the amoul (9) 
of any refund or credit of that income tax to which @ mder ; 
taxpayer is entitled in respect of the dividend); or | iexpaye 
(ii) of the amount which, if it were necessary to ascertain U “sa 
amount of Australian tax payable in respect of the divide iv er 
in accordance with the provisions of section one hundred 2 oop 





sixty K of this Act, would be the amount so ascertained, 
whichever is the less; or 
(b) in any other case—of so much (if any) of the amount wit 
would be the amount of the credit if the last preceding paragr 
applied as bears to that amount the same proportion as the amo 
of the profits derived by the company from sources out of Austra 
which is included in the total amount of the profits out of wil 

the dividend was paid bears to that total amount. 
(2) The amount of any credit to which a taxpayer is entitled um 
this section shall, subject to the next succeeding sub-section, be 4 













Australi 
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due and payable to the taxpayer by the Commissioner on behalf of the 
Commonwealth. ” 

(3) The Commissioner may apply the whole or any part of the credit 
in total or partial discharge of any debt (whether in respect of income 
tax or otherwise) due and payable by the taxpayer to the Commonwealth, 
or of any liability of the taxpayer in respect of income tax, or contribu- 
tion under the Social Services Contribution Assessment Act 1945-1946, 
assessed to the taxpayer, and shall notify the taxpayer accordingly. 

(4) Where the Commissioner has applied any amount of credit to 
which a taxpayer is entitled under this section in discharge of any debt 
or liability of the taxpayer in respect of income tax or any other tax, 
the taxpayer shall be deemed to have paid to the Commissioner the 
amount so applied for the purpose for which, and at the time at which, 
it has been so applied. 

(5) Where, in any year of income, any amount of credit to which 
a company is entitled under this section is, in accordance with the 
provisions of this section, applied by the Commissioner or paid to the 
company, the amount otherwise deductible from the taxable income of 
the company of that year of income in accordance with the provisions 
of paragraph (a) of the definition of ‘distributable income’ in sub- 
section (1), and of sub-section (3), of section one hundred and three, 
or of paragraph (i) of sub-section (1), and of sub-section (5), of 
section one hundred and sixty C of this Act, as the case requires, shall 
be reduced by the aggregate of the amounts so applied or paid. 

(6) A taxpayer shall not be entitled to a credit under this section 
unless, within three years after the date upon which the income tax 
payable under this Act, or the contribution payable under the Social 
Services Contribution Assessment Act 1945-1946, in respect of the 

‘dividend became due and payable, the taxpayer furnishes to the Com- 
missioner all the information necessary for the purpose of ascertaining 
the amount of the credit. 

(7) Where the Commissioner is satisfied that it is not or was not 
practicable for the taxpayer to furnish the information within the time 
specified in the last preceding sub-section, he may extend the time for 
such further period, not exceeding three years, as in his opinion is 
reasonable in the circumstances. 

(8) Where, by reason of any adjustment, credit or refund of any tax 
or contribution or for any other reason, the amount, or the sum of the 
amounts, applied or paid by the Commissioner in respect of a credit 
under this section exceeds the amount of the credit to which the tax- 
payer is entitled, the Commissioner may recover the amount of the excess 
as if it were income tax due and payable by the taxpayer. 

(9) This section shall not apply in relation to any amount of tax paid 
under the law of a country outside Australia in respect of which the 
taxpayer is entitled to a credit in pursuance of Part IIIB of this Act.” 
Under new s. 45 a credit is allowed to resident taxpayers who receive 
dividend paid by a company resident outside Australia out of profits 

ved from sources out of Australia in respect of income tax imposed 
t that dividend by a country outside Australia. To the extent that a 
widend is paid out of profits derived by the company from sources in 
lstralia, the prior right to ‘tax belongs to Australia, as this is the 
muntry in which the origin of the income is located. In accordance with 
above-mentioned principles, s.45 denies a credit in respect of any 
tAustralian tax on q dividend to the extent to which it is paid out 
Australian profits. 
he credit provided by s. 45 is restricted to dividends paid by a company 
hich is a resident of a country outside Australia.” That country need 
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not necessarily, however, be the source of the profits out of which the 
dividend is paid. This condition is fulfilled if the dividend is paid wholly 
or partly “out of profits of the company derived from sources. out of 
Australia,” i.e., of the country imposing the primary tax or elsewhere, 
The benefit of s. 45 is confined to residents of Australia. A non-resident 
is exempt from Commonwealth tax to the extent to which dividends are 
paid out of profits derived from ex-Australian sources (s.44 (1) (b)). 
In order to qualify for the credit, the taxpayer must have been personally 
liable for the ex-Australian tax paid by him in respect of the dividend. 
Thus, the s.45 credit is not allowed until the taxpayer has paid the ex- 









































































Australian tax either directly or by deduction. Again, no credit is allowed at 
under s.45 for the tax paid by the company itself. on the profits out off of 
which the dividend was paid. di 
Section 45 (1) prescribes the method by which the credit is to bi of 
ascertained. Where the whole of the dividend. has been paid out of ex. 
Australian profits, the amount of the s.45 tax credit is the smaller of—§ to 
(a) the net overseas tax on the dividend (less any refund or credit 30 
thereof) ; the 
(b) the Australian tax on the dividend. for 
Where the dividend is paid partly out of ex-Australian profits, the credit prc 
which would otherwise be allowable is reduced in the same proportion a 
the dividend is paid out of Australian profits. Ex 
The credit provided by s.45 is first allowable in respect of dividend 
paid to taxpayers during year ended 30th June, 1947. Accordingly, s.72Aq 15 é 
has been repealed in respect of income year ended 30th June, 1947, andj of 
subsequent years, but this section will operate in relation to ex-Australiangl the 
taxes paid (and refunds thereof) in respect of dividends received during F 
income year ended 30th June, 1946, and prior years. 
Example 1 
The taxpayer is a resident (other than a company) whose only income 
is a dividend of £200 paid by a Canadian company wholly out of & 
Australian profits. Section 9B (2) of the Canadian Income War Ta 
Act, 1927, imposes a withholding tax of 15 per cent. on dividends paid 
by Canadian companies to non-residents. 
Position under former s.72A: 
Commonwealth assessable income .. . .. £200 00 
Section 72A deduction for overseas tax deducted at the 
See Gt Oe, OE wh oe xe ce Se os 0% 00 0% 30 01 
Contributable income .. . £170 0@ p, 
Social Services Contribution iaweee £170 at 11.75d. £8 6% 
Income tax payable .. .. . ; ‘i Nil 
Amount of tax payable in Australia... .. .. .. .... £8 6% 
ee Se ae ke oe ba ew del ok wa ee ok OS 30 0! I 
S 
Ee re ee er ee : 
Position under new s. 45: —= 
Assessable income .. .. eS S 
Section 72A deduction for overseas tax «. a eal Nil : 
Contributable income .. .. £200 0! - 
Contribution payable £200 at 15.5d... .. .. .. .. #12 18! T 
Income tax payable .. .. .. . ere a ae Nil S, 
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Section 45 credit for overseas tax (limited to amount 
TE acll deco gs ad <8 -06 40, 0% os Se ae 


Amount of tax payable in Australia .. .. .. .. .. .. Nil 
+s 44 Gb Se o¢ uk oe ¢& 16 c0 0s ae ‘oe oe 


DT oc Ge. oe. ab) ue 60. os 60 as lek wa ee ee __ £30 0 0 0 


Saving to taxpayer by change in the law = £8/6/-. 

It will be seen that where the Australian tax on the dividend or the 
appropriate part thereof, is lower than the overseas tax on that amount 
of dividend, the s.45 credit equals the Australian tax on that amount of 
dividend, and which will, therefore, bear no Australian tax. In this class 
of case no double taxation will exist. 

The following further examples are taken from the Treasurer’s Explana- 
tory Memorandum except that the rates applicable to income year ended 
30th June, 1947, (not 1946) are used below. As in the first example, 
they reveal the differences, in the taxpayers’ favour, between the deduction 
for assessable income allowed under repealed s.72A and the tax credit 
provided by new s. 45: 

Example 2 , 

The taxpayer is a resident (other than a company) whose only income 
is a dividend of £500 paid by a company resident outside Australia out 
of profits derived from sources out of Australia. The overseas tax on 
the dividend is 3s. in the £, that is, £75. 

Position under former s.72A: 

Assessable income .. . as 
Section 72A deduction for overseas tax .. 


Taxable income .. 


Income tax payable £425 at 33.8517d. 
Social Services Contribution payable £425 at 18d. 


Amount payable in Australia .. jh oe Sn 
TT <s <b 54 ce 68 de ee 60, 44 Oe 06 4% wi 75 O 


Total liability in respect of dividend .. .. .. .. .. £166 16 
Position under new s. 45: 

Assessable income a 

Deduction for overseas tax es 


Taxable income .. 


Income tax payable £500 at 39.8d. .. ‘oe £82 18 
Social Services Contribution payable £500 at 18d. .. 37 10 


: £120 
Section 45 credit for overseas tax .. .. .. 1... 1... 75 


Amount payable in Australia .. .. .. .. .. .. 2... £45 
Overseas tax .. 


Total liability in respect of dividend .. 
Saving to taxpayer = £46/8/-. 
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It will be seen that where the Australian tax on the dividend exceeds 
the overseas tax, credit is given for the amount of the overseas tax, 
Thus, the total of the two taxes, viz. £120/8/- equals the amount of the 
Australian tax which would, apart from the s. 45 credit, have been payable 
in respect of the dividend. The tax credit provided by s.45 in respect 
of ex-Australian dividends does not, however, produce the same result as 
the exemption granted by s.23 (q). That exemption applies to all other 
classes of ex-Australian income taxed by the country of source. If, for 
example, the sum of £500 had been interest and the ex-Australian tax 
had been £75, that sum would have represented the taxpayer’s total 
liability, whereas the total liability in respect of a dividend of the same 
amount is £120/8/-. Moreover, where, as. in example (4) below, the 
taxpayer’s taxable income includes other income, the inclusion of the ex- 
Australian dividend in his assessable income increases the Australian 
rate of tax on such other income. 


Example 3 
The taxpayer is a resident (other than a company) whose only income 
is a dividend of £500 paid by a company resident outside Australia out 
of profits of which one-half were derived from sources out of Australia. 
The overseas tax on the dividend is, say 3s. in the £, that is, £75. 
Position under former s.72A: 
ee 
Section 72A deduction for one-half overseas tax .. .. 38 0 0 





























Weems Gere cw ck ck wc we uw oe ees xe se OS OR 








Income tax payable on £462 at 36.9675d. .. .. .. .. £71 3 0 
Social Services Contribution on £462 at 18d. .. .. .. 34 13 0 


£105 16 0 
75 00 



















Amount payable in Australia .. 
Overseas tax .. .. 








































nl A 

Total liability in respect of dividend .. .. . £180 16 08 on 1 
Position under new s. 45: ome heen 
Assessable income .. sae 5 eXar 
Deduction for overseas tax .. € 
Taxable income .. Fe 
———-——— § toas 

Income tax payable £500 at 39.8d... .. .. .. .. .. £82 18 0@ toth 
Social Services Contribution £500 at 18d. .. ..... .. 37 10 0@ are r 
————— 

£120 & OFF betwe 

Section 45 credit for overseas tax .. 37 10 0@ taxat 

to giv 

Amount payable in Australia .. £82 18 Of of as 
Overseas tax .. .. 75 O O@ Sectic 
—__—_——— § shall ; 

Total liability in respect of dividend .. .. .. .. .. £157 18 0M toa, 
Saving to taxpayer = £22/18/-. = §f Exam 
Example 4 The 
The taxpayer is a resident (other than a company) who derived a oa 
income of £1,000 from investments in Australia and a dividend of £5 -e. 
paid by a company resident outside Austraila out of profits derived from hp 





sources out of Australia. The overseas tax on the dividend is, say 3s. i 
the £, that is, £75. 
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Position under former s.72A: 
PPO wa ha "xd ac Se be os <0 aw sa’ Se Oe 
Section 72A deduction for overseas tax .. .. .. .. 75 0 0 


NE 6 se ke ee beled tt ec tc ee st Se 


Income tax payable £1,425 at 75.7985d. .. .. .. .. £450 1 O 
Social Services Contribution £1,425 at 18d. .. .. .. 106 17 O 


Amount payable in Australia .. .. .. .. .. .. .. £556 18 O 
PES ak ho Kes ek oe oe AC TRE “aw We re 75 00: 


Total liability .. .. 2... 2... 0... cs ce we ee ~~ £631: 18 0 


Position under new s. 45: 
Assessable income .. .. .. .. .. .. .. .... .. £1,500 0 O 
Deduction for overseas tax .. .. .. .. .. .. .. Nil 


Tameie moome .. 6. 2. 2c ac ce ww ce cn ee «©6060 


Income tax payable £1,500 at 781d... .. .. .. .. £488 2 0 
Social Services Contribution £1,500 at 18d... .. .. 112 10 


£600 12 
Section 45 credit for overseas tax .. .. .... .. 75 O 


Amount payable in Australia .. .. .. .. .. 1... £525 12 
EE cr ae go SY we dk BK Me 66 be -we or 75 0 


sk iki hk eked og al Se ah ele 0% £600 12 0 
Saving to taxpayer = £31/6/-. = = 

As previously stated, the s.45 tax credit is either the net overseas tax 
on the dividend or the Australian tax thereon, whichever is the less. 
Where the dividend is paid only in part out of ex-Australian profits, vide 
example 3, the credit is calculated in accordance with s.45 (1) (b), viz.: 

ex-Australian profits f overseas tax or Australian tax, 

Total profits whichever is the lower 

For the purpose of determining the amount of the credit it is necessary 
toascertain, with certainty, the actual amount of Australian tax attributable 
tothe appropriate amount of dividend, particularly where the circumstances 
are more complicated than those existing in the foregoing examples. It 
isalso necessary that this should be done for the purposes of the Agreement 
between the United Kingdom and Australia for the relief of double 
taxation. Included in the provisions inserted by the 1947 Amending Act 
to give effect to that Agreement is new s. 160K which directs the method 
of ascertaining the amount of Australian tax applicable to a dividend. 
Section 45 (1) (a) (ii) provides that the method adopted in s. 160K 
shall also be applied in ascertaining the amount of Australian tax applicable 
toa dividend for the purpose of the s. 45 tax credit. 
Example 5 

The taxpayer is a resident company with a taxable income of £10,000 
which includes a dividend of £500 paid by a company resident outside 
Australia out of profits derived from sources out of Australia. The balance 
of the taxable income, £9,500, consists of trading profits. The overseas 
lax on the dividend is, say, 3s. in the £, that is, £75. The resident company 
pays a dividend of £4,000 out of its taxable income within six months of 
the end of the year of income. 











262 THE AUSTRALIAN ACCOUNTANT 


Position under former s.72A: 
| ee Parra Pee eee lO 
Section 72A deduction for overseas tax ..... .. 75 O@ 

£9,925 0 0 


— 


I oS Rk ak te Ce neh a a eee 


—<— 


Normal income tax £9,925 at 6s... .. .. .. .. .. £2,977 10 0 
Less s.46 (1) rebate £425 at 6s... .. .. .. .... 127 10 0 


£2,850 0 0 


Super tax, £4,925 at Is. .. .. 246 5 0 


Undistributed income tax: 
Taxable income .. .. .. ...... £9,925 
Taxes payable .. .. .. .. .. .. 49,096 


£6,829 
Undistributed income tax paid, say 500 
£6,329 
PE 65 o« ¢ +6 a0 o« oo See 
£2,329 @ 2s. 232 18 0 


£3,329 3 0 
75 0 0 


Amount of tax payable in Australia .. 
EE ai: 454 Whe ao eb an 40 de ee bm o6.1ar 


Total liability .. 


Position. under new s. 45: 
Assessable income .. .. .. .. 
Deduction for overseas tax .. 


Taxable income .. 
Normal income tax £10,000 at 6s. . 
Less s.46 (1) rebate £500 at 6s. . 

£2,850 
Super tax, £5,000 at ls. .. .. 250 
£3,100 


Undistributed income tax: 
Taxable income .. .. .. .. .. .. £10,000 
pe eee eee 
£6,900 
Undistributed income tax paid, say 500 


£6,400 
I as aa cee ee a 4,000 


£2,400 @ 2s. 240 0 0 
£3,340 0 0 
24 10 0 


Section 45 credit (see below) 
<a 


Amount payable in Australia .. £3,315 10 0 
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DEUS cP GR Dae tee Se ac ak se cet es 7 76 0 0 


EE OS er £3,390 10 0 
Saving to taxpayer = £13/13/-. 
The amount of the Australian tax referable to the dividend of £500 
received from the United Kingdom Company is calculated in accordance 

with new s. 160K as follows: 
Dividend of £500 on which Commonwealth ordinary 
income tax is imposed at the rate of 6s. in £.. .. £150 0 O 
Super tax is imposed at ls. in £ on the excess of the 
taxable income over £5,000 = £10,000 — £5,000 
Proportion of dividend of £500 on which super tax is 
effectively imposed— 
£5,000 P i 
10.000 x £500 = £250 
Super tax on £250 at Is. in £ .. 
Tax on undistributed income: 
Dividend included in taxable income .. 
Less: 
Proportion of taxes paid and payable 
£500 
10,000 of £3,600 .. 
Proportion of dividend— 


£500 
10,000 Cee deve ees ss ED 
380 








Amount of dividend of £500 on which further 
tax is effectively imposed .. .. .. .. .. ..  £120° 


Diss, 46 6 64 Om: WO 06: 46 He. wae 12 0 
Gross Australian tax payable on dividend of £500 .. £174 10 
Less s.46 (1) rebate relating directly to dividend £500 

DMD 6405 Ke 60-0468 Be. a6 a6 Gh Oran xe: | 


Australian tax payable in respect of dividend of £500 £24 10 0O 


The foregoing examples make it clear that all Commonwealth taxes and 
kial services contribution imposed on dividends, and not only income 
KX, are taken into account for the purposes of calculating the amount 
ithe tax credit provided by s. 45. 
It was officially explained that sub-sections (2), (3), (4) and (5) of 
's.45 are designed to make the amount of any credit a debt due and 
table to the taxpayer and also to provide for the application of the 
dit against taxes or other debts due by the taxpayer to the Commissioner. 
tion 45 (5) provides that where the amount of any s. 45 credit to which 
company is entitled is so paid or applied, the deduction in respect of 
ts provided by s.103 (1) (a)—definition of “distributable income,” 
M (3) in the case of private companies and by s. 160C (1) (i) and 
in the case of non-private companies, shall be reduced by the amount 
the s.45 tax credit so applied or paid. Sub-section (5) thus ensures 
ki companies liable to tax on undistributed income are allowed the 
er deduction for taxes in arriving at the amount upon which that 
Kis imposed. Similar provisions have been inserted by the 1947 
mending Act for the purpose of the United Kingdom-Australian Agree- 


mt, see s. 1600. 
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Section 45 (6) provides that a tax credit shall not be allowed unleg 
the taxpayer furnished to the Commissioner all the information necessary 
for ascertaining the amount of the credit. It is also provided that th 
credit will not be allowed unless this information is supplied within three 
years after the date upon which the Commonwealth income tax imposed 
on the dividend became due and payable. As officially explained, the 
Commonwealth tax will not usually be payable until some months after 
the year of income in which the dividend is received. The overseas tax 
on the dividend will, in most cases, have been paid by means of a tax 
collected at the source when the dividend is paid, cf. the Canadian with. 
holding tax in the foregoing examples. The Government considered, 
therefore, that the period of three years will usually provide taxpayer 
with ample opportunity to furnish the necessary information. Section 
45 (7) provides, however, that the Commissioner may extend the thre 
year period provided by subs. (6) by a further period not in exces 
of three years, i.e., where he is satisfied that it has not been practicable 
for the taxpayer to supply the information within the three year period 
prescribed by s. 45 (6). 

Section 45 (8) grants the Commissioner power to recover the amount 
by which any credit paid to the taxpayer or applied on his behalf is shows 
to be excessive. As officially stated, a credit could be rendered excessive 
by reason of a variation in the amount of the tax paid overseas. 

Section 45 (9) is designed to ensure that no taxpayer shall be allowed 
a credit under s.45 for overseas tax where he is, in respect of the same 
amount of tax, entitled to a credit by reason of a double taxation agree- 
ment which is given the force of law pursuant to new Part IIIB, eg, 
the Agreement between the United Kingdom and Australia. 


PREVENTION OF SOIL EROSION 


New s.75 (1) (g), inserted by the Amending Act of 1947, provides 
for a deduction of expenditure incurred in the year of income by a tax 
payer engaged in primary production on any land in Australia in “pre 
venting or combating soil erosion on the land, otherwise than by the erectia 
of fences.” It was officially stated that the new deduction is intended 
cover expenditure incurred in the protection of the banks of waterway 
the planting of wind breaks, terracing, the prevention of gullying, ¢ 
Section 75 (1) (a) to (f) already allows deductions for other classes 


etc. 
Section 75 (1) (g) does not include expenditure on the erection ¢ 


fencing, as this is already the subject of a depreciation allowance (s.? 
(2) (b)) and, in addition, the cost of making fences rabbit or dog pre 
is an allowable deduction (s. 76). 

Section 75 (1) (g) applies in respect of expenditure incurred dum 
income year ended 30th June, 1947, or substituted accounting period, 3 
subsequent years. 

WatTER CONSERVATION 

New s.75 (1) (h), inserted by the Amending Act of 1947, provi 
for an outright deduction of expenditure incurred in the year of inci 
by a taxpayer engaged in primary production (for definition see 8! 
on any land in Australia in “the construction of dams, earth tanks, uné 
ground tanks, irrigation channels or similar structural improvements, 
the sinking of bores or wells, for the purpose of conserving or conve} 
water for use in carrying on primary production on the land.” 

The above provision applies in respect of expenditure incurred dum 
year ended 30th June, 1947, or substituted accounting period, and 9 
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“sequent years. Under s. 54 et seq. a depreciation allowance is already 
granted in respect of most of the improvements used by primary producers 
for water conservation. The recoupment of the capital cost of these im- 
provements is, however, extended over a somewhat lengthy period. For 
example, the relevant rates of depreciation are—dams, 2} per cent.; earth 
tanks, as assessed by the Board of Review, from 1 per cent. to 2 per cent. ; 
bores, 74 per cent.; wells, 24 per cent. The Government considered that, 
if, in lieu of a depreciation allowance, an outright deduction were granted 
in the year of expenditure, primary producers would be able to add to 
their improvements at an earlier date than was previously possible. 

Expenditure incurred on dams and other structural improvements up to 
and including 30th June, 1946 (or end of accounting period substituted 
for income year ended 30th June, 1946) will continue to be the subject 
of a depreciation allowance; subsequent expenditure on the improvements 
specified in new s.75 (1) (h) will be deductible in full in the income 
year in which it is incurred. Section 54 has been amended so as to deny 
a depreciation allowance to the taxpayer or a subsequent owner of the 
property in respect of improvements, the cost of which is deductible 
under s.75 (g), (h) or (i). 

Difficulties will arise where an improvement is in course of construction 
on 30th June, 1946. It is understood that the official attitude to this class 
of case is that the expenditure would be deductible under s.75 (1) (h) 
if it is actually made on and after Ist July, 1946, provided, of course, that 
depreciation has not been claimed in respect of the asset in the return 
for the year ended 30th June, 1946. Where progress payments were made 
during year ended 30th June, 1946, there appears to be no alternative 
to the non-allowance of the deduction under s.75 (1) (h). The deprecia- 
tion provisions would, however, apply to the expenditure in respect of 
which a deduction under s.75 (1) (h) is not allowable. 

Section 75 (1) (h) permits a deduction of expenditure incurred in 
“the sinking of bores or wells for the purpose of conserving or conveying 
water.” The new provision permits a deduction of expenditure incurred 
on unsuccessful as well as successful bores; s.75 (1) (h) does not impose 
the condition that water must be obtained as a result of the boring 
operations. 

For the purposes of s.75 (1) (h) a distinction must be drawn between 
the expenditure incurred on the construction of a bore and expenditure 
incurred on the installation of the equipment for operating the bore. The 
deduction allowable under s.75 (1) (h) would include the expenditure 
m sinking the bore, on the casing and the filter screen including the cost 
oi placing the casing and screen in position. On the other hand, the cost 
of pumps, engines, motors, generators, power lines, troughing, piping, 
tt, does not answer the description of expenditure in “the sinking of 
bores” and is not, therefore, deductible under the new provision. The 
epreciation allowance would, however, apply in respect of these assets. 
ln view of this position, it is desirable that a boring, tank sinking or 
ther like contract should clearly specify the amount attributable to 

mstruction work separately from the cost of plant and equipment. If 
lis is done, the primary producer concerned will be able, without diffi- 
uuity, to claim the appropriate deduction under s. 75 and the depreciation 
sllowance on the plant and equipment. 

Expenditure incurred in cementing the sides and base of an underground 

ank or well would be regarded as expenditure incurred in the construc- 

lon of the tank or well. It may so happen that an underground tank 
well was excavated some years ago, and the sides and base are cemented 
uining year ended 30th June, 1947, or some subsequent year. The 

Apenditure on cementing would still be officially regarded as expenditure 
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on construction, and would accordingly be an allowable deduction under 
s.75 (1) (h). 

If the foregoing is a correct interpretation of the new provision it 
follows that expenditure on windmills, pumps, motors, generators, engines, 
piping, overhead tanks, etc., used for the purpose of obtaining, conserving 
or conveying water, or machinery used in the construction of earth tanks, 
etc., is not deductible under s. 75. The depreciation provisions will, how- | 
ever, continue to apply, e.g., windmills, 5 per cent.; iron piping, 5 per It 
cent.; galvanised iron tanks, rain water, 5 per cent.; bore water, 10 per “4 
cent.; engines and pumps, 5 per cent. od 

Levee BANKS amc 

New s. 75 (1) (i), inserted by the Amending Act of 1947, provides for § whi 
a deduction of expenditure incurred by a taxpayer engaged in primary § «rc 
production on any land in Australia in “the construction on the land of § the: 
levee banks or similar improvements having like uses.” As officially § the 
explained, levee banks are not, generally speaking, used for the conser- § ise 
vation of water, but, rather, for protecting land from flooding. Their ff bys 
purpose is to increase the area of productive land available for primary tion 
industry. The new provision applies in respect of expenditure incurred Jf defe 
during income year ended 30th June, 1947, and subsequent years. 


WuHerE Cost OF WATER CONSERVATION, ETC. RECOUPED privi 
A new sub-section (2) has been inserted in s.75 by the Amending Act ff of th 
of 1947, which applies where the taxpayer is recouped by the Common- § (0; 
wealth, by a State, by a public authority, or by any other person, im § and 
respect of the whole or part of the cost of any of the improvements ff and 
referred to in new s.75 (1) (g), (h) or (i). In such a case the deduction § Pe 
under s. 75 is reduced to the sum actually borne by the taxpayer himself. § plicat 
Correspondingly, any recoupment will not be included in the taxpayer's § obser 












assessable income. Per 
WHERE Property SOLD BY TAXPAYER WHO HAS RECEIVED DEDUCTION officer 
Unper S.75 hen 

Per 


The deduction under s. 75 is in respect of expenditure incurred by the § “ 
taxpayer who effects the improvements enumerated in that section. Where privile 
that taxpayer sells the property, he is not required to include in his oublic 
assessable income any part of the proceeds of sale attributable to the cost (M 
of the improvements. As previously stated, new s.75 (1) (g), (h) and * 
(i) grant an outright deduction of certain specified expenditure incurred 
during income year ended 30th June, 1947, and subsequent years, in D 
preventing soil erosion, on water conservation, and in the construction ol 
levee banks. An amendment to s. 54 (2) denies an additional deduction, The 
by way of depreciation, in respect of such expenditure. This amendment 
excludes from the definition of “plant” contained in s. 54 (2), structural 
improvements, bores or wells, expenditure on which is deductible under 
s.75 (1) (g), (h) or (i) “from the assessable income of any year o 
income, of the taxpayer or of any other person.” This amendment has 
the effect of placing the improvements subject to the deduction provided 
by s.75 (1) (g), (h) and (i) outside s.59. Thus, as previously stated, 
notwithstanding that a deduction has been allowed for the cost of thes 
improvements, the recoupment of such cost on the sale of the property 
not included in the taxpayer’s assessable income. On the other hand, the 
amendment to s. 54 (2) provides, in effect, that a person who acquire 
land with improvements, the cost of which has been allowed as a deductiot 
under s.75 (1) (g), (h) or (i) to the vendor, or any previous owner, 
not entitled to a deduction for depreciation in respect of those improve 
ments. 
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nder CoMMISSIONER’S REPORT ON BREACHES AND Evasions HeEtp Nor 


PRIVILEGED 


m it Defendant, then Commissioner of Taxation, on lst November, 1943, 
ines, # furnished his annual report to the Treasurer, as he was required to do 
bins by s. 14 of the Income Tax Assessment Act 1936-1943. The plaintiff's 
anks, name appeared in Schedule 4A of Appendix B attached to the report. 
how- It was stated of him that he was a grazier living in New South Wales, 
Pet Rand that during the financial years 1930-31 to 1940-41 he understated 
) per his taxable income by the sum of £109,053 and an additional tax had been 
charged as penalty amounting to £7,531. It was also stated of the plaintiff, 
among others, that in his case there was evidence of an evasion of the Act 
s for @ which it was considered was due to unreasonable carelessness in the 
mary § circumstances. This report was duly furnished to the Treasurer, and for 
ad of & the publication of his name and the details concerning him to that individual 
cially § the plaintiff sued the defendant in an action of libel, claiming that the 
nser- § insertion of his name was a breach of the statutory duty of secrecy imposed 
Their & by s. 16 of the Act upon the Commissioner, and that, therefore no protec- 
‘mary @ tion whether by way of absolute or qualified privilege, attached to the 
urred @ defendant in respect of this publication. 

Upon the hearing of the action the trial Judge, Owen, J., directed a verdict 
for the defendant for the reason that the report was protected by absolute 
privilege as the Commissioner was a high officer of State obliged by s. 14 
g Act § of the Act to furnish the report. 
mon- § Ona motion for a new trial the Supreme Court (Jordan, C.J., Davidson 
m, it fand Street, JJ.) set aside the verdict and judgment for the defendant 
ments § and ordered a new trial. 
action § Per curiam: Section 14 does not, either expressly or by necessary im- 
mself. ff plication, except the Commissioner, when making his annual report, from 
ayer's § observing the obligation of secrecy imposed by s. 16. 

Per Jordan, C.J. and Davidson, J.: The Commissioner is not a high 
oficer of State and therefore his report is not, on that ground, made on 
an occasion of absolute privilege. 

Per Jordan, C.J. and Street, J.: As the publication complained of was 
M in breach of the provisions of the Act requiring secrecy, the defence of 
Where privilege was not open to the Commissioner, whether the occasion of the 
in his publication was one of absolute or qualified privilege. 


) a (Magrath v. Jackson (1947) 3 A.I.T.R. (in course of publication).) 


CTION 





ny the 


curred 
a DAMAGES PAID By CONSTRUCTIONAL ENGINEER IN RESPECT OF 
ion of AccIpENT CAUSED BY FAULTY CONSTRUCTION 


action, The taxpayer company carried on business as engineers in reinforced 
dment Hconcrete. The death of a workman was caused by the negligence of the 
xctural #OMpany in carrying out one of its contracts, and it was required to pay 
under ff amages and costs. The company claimed a deduction of the amount paid. 
ear of BHeld, disallowing the claim, that the expenditure had not been incurred 
nt hasi'or the purpose of earning profits, nor, as it had not been established 
ovided Httat negligent construction was a necessary concomitant of the trading 
stated, @ erations of a reinforced concrete engineer, had it been incurred for 
f thee fitte purposes of the appellant’s trade within the meaning of the South 
erty isMAfrican Act (Joffe & Co. (Pty.) Ltd. v. I1.R. Comr. (1945) 13 S. Af. 
nd, the—i Tax Cas. 355). 

cquiresi It is considered that a loss of the above nature would be an allowable 
duction § eduction under the wider provisions of s.51 (1) of the Commonwealth 
ner, 18 Act as being a loss or outgoing necessarily incurred in carrying on a 
nprovem"siness for the purpose of gaining or producing assessable income, and 
tot being of a capital, private or domestic nature. 
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TAXATION DECISIONS OF THE BOARD OF REVIEW 


The following are summaries of recent decisions given by the Taxation 
Board of Review. The sections referred to are those of the Income Tax 










Assessment Act: tha 

Salary Payment by Sarawak Government : In consequence of the invasion 
of Sarawak by the Japanese, the taxpayer was brought to Australia by the J wa 
Sarawak Government in March, 1942, whereupon he took up service with Z 


the Commonwealth under an arrangement whereby he was to be paid for 
his services by the Sarawak Government. The salary in question is the § sua 
amount received by the taxpayer from the Sarawak Government under § (0! 
its arrangement with the Commonwealth during the year ended 30th § o 
June, 1943. The taxpayer claimed that this salary was exempt under § ove 


s.23 (a) (vi). beer 


Held that the salary was not so exempt for the reasons (1) that, whilst Bb 
the taxpayer was admittedly an officer ‘of the government of a country § Will 
outside Australia, the country concerned was not, at the relevant time, § us! 





“part of the British Empire’; and (2) that, apart from the status of § © ‘ 
Sarawak at that time, there was no evidence of the existence of a reciprocal 
arrangement of the nature contemplated by s. 23,(a) (vi). 

Military Pay and Allowances: Taxpayer who, during the year ended 
30th June, 1944, and for some time previously was, as an officer in the 
A.M.W.A.S., a member of the Defence Force, claimed exemption under 
s. 23 (s) on income in the form of military pay and allowances received 
by her in Australia in that year. The ground of the claim was that “within 
the period comprised of the year of income and twelve months after the 
close of that year” she left Australia “for service out of Australia.” 

In January, 1945, the taxpayer was released from the Army in order 
that she might serve in Europe as a member of a detachment of the 
Australian Red Cross Society operating as part of the organisation of 
U.N.R.R.A. In that capacity she left Australia in April, 1945, and 
rendered service in Greece. She returned to Australia in May, 1946. 

Held that, by reason of the opening words of paragraph (s) of s.23, 8 ™ 
the relevant exemption applies only “in the case of any persons enlisted § “ the 
in or appointed to the Defence Force” and consequently only to persons § ” lat 
who, when they leave Australia “for service out of Australia,” are mem- He 


In 
the wi 
as in 
taxpa 
that 1 





bers of the Defence Force. As.taxpayer was admittedly not a member § @0U 
of the Defence Force when she left Australia in April, 1945, or subse- os 
nc 


quently, her claim was disallowed. 

Interest on Moneys Borrowed: During the year ended 30th June, 1940, 1944, 
the taxpayer derived income from various sources, including £42 net profit § ‘ou 
from a business of dealing in shares, and £225 dividends on shares bought claime 
for the purposes of that business. Of the latter amount, £104 was in The 


respect of assessable dividends and £121 in respect of non-assessable jj % Wa! 
dividends. ot whi 
The taxpayer claimed that £60 interest paid in the year of income on axpay 
moneys borrowed to finance the purchase of shares was wholly allowable  % the 
as a deduction under s. 51 (1). prounc 
lormer 


Held that the interest was incurred in gaining not only the assessable bis 
proceeds of the share dealings but also the dividends, both assessable 4 Inc 
and exempt, and that it was an allowable deduction only to the extent y the 


that it was incurred in gaining or producing the assessable income consisting ktting 
of the profit mentioned (£42) and the assessable dividends (£104). _ In h 
Tax Instalment Deductions: During the year ended 30th June, 1945, op 

a bt 


taxpayer was entitled to receive wages amounting to £265. He actually t 
received an amount of £246/16/0, the difference of £18/4/0 being the ™ %¢rtio 
sum of the tax instalment deductions made by his employer, in the cours Exp 
of the year, pursuant to s.221C (1) of the Act. ‘ompan 
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In the assessment of the taxpayer’s income for the year, his assessable 

and taxable) income was shown at £265, the tax thereon being assessed 
at £22/15/0. He was therefore called upon to pay the difference between 
that amount and the amount of £18/4/0 deducted by the employer. 

The taxpayer claimed that the sum of £18/4/0 deducted by his employer 
was not income derived by him during the year and was incorrectly treated 
as part of his assessable income. 

The Board pointed out that amounts deducted by the employer pur- 
suant to s.221C (1) are treated as being, at all times, wages belonging 
to the employee and that consequently the employee’s wages, to the extent 
of the amounts deducted, are income which, although not actually paid 
over to him, is dealt with on his behalf and is therefore deemed to have 
been derived by him (s. 19). Claim disallowed. 

Beneficiary in Trust Estate: The taxpayer was the life tenant under the 
will of her husband who, until his death in October, 1935, carried on 
business as a grazier. By his will the trustees of his estate were empowered 
to carry on that business, and the widow became entitled during her 
lifetime to “all the income, rents and profits” therefrom. 

In October, 1939, upon a case stated as to the proper construction of 
the will, the Supreme Court concerned held— 

(a) that the widow had no right of property in lambs immediately 
upon birth but had a right of property in the proceeds of their 
sale as part of the annual income; and 

(b) that the widow had no right to compel the sale of such lambs but 
that the trustees were bound to’realise surplus sheep, which might 
or might not include lambs derived from the carrying on of the 
business, as soon as they prudently could. 

In the taxpayer’s assessment of the income year ended 30th June, 1940, 
the whole amount of the net income of the estate for that year was included 
as income to which the taxpayer was “presently entitled” (s.97). The 
taxpayer claimed (relying on the opinions of the Court above quoted) 
that the assessment was excessive to the extent that it included so much 
of the estate’s net income as resulted from taking into account the values 
of lambs on hand at the beginning and end of the year. 

Held that the part of the net income of the estate represented by an 
amount so included was not income to which the taxpayer was “presently 
entitled” within the meaning of s.97. Claim allowed. 

Income From Rents: In respect of the income year ended 30th June, 
1944, the taxpayer derived income from the letting of four properties, the 
amount of income so derived being assessed as income from property. He 
daimed that the income was derived from personal exertion. 

The taxpayer was formerly in a business which was discontinued because 
of war-time regulations. He then purchased the four properties, the letting 
of which was the source of his income during the year under review. The 
laxpayer performed various duties in connection with the maintenance 
of the properties, including repairs and the keeping of the adjoining 
grounds in order. As these tasks occupied as much of his time as his 
lormer business, he contended that he was engaged in business and that 
his income was actually derived from personal exertion. It was admitted 
by the taxpayer, and the Board was satisfied, that the receipts from the 
ktting of the properties were rents. 

In holding that the taxpayer’s clainr could not be upheld, the Board 
pointed out that whether or not the rents could be said to be the proceeds 
ia business they were expressly excluded from “income from personal 
txertion” (s.6) and were therefore income from property. 

Expenditure by Lessee on Improvements: The taxpayer, a private 
mpany, carried on a retailing business in premises leased from Company 
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A, an investment company which held the majority of the shares— 
carrying the major portion of the voting power—in the taxpayer company, 

Early in 1940, the building in which the business was conducted was 
to a large extent destroyed by fire. Company A thereupon arranged to 
erect a new building on the same site and entered into an agreement to 
lease the new premises upon completion to the taxpayer. After the terms 
of the lease had been made, Company A permitted the taxpayer to make, 
at its own expense, certain improvements in the building in the course of 
erection. This permission was not given in writing but more than a year 
after the improvements had been effected Company A furnished the tax- 
payer with a written certificate to the effect that they had been made with 
its consent. The improvements were not subject to tenant rights. In its 
return for the years ended 28th February, 1942 and 1943, the taxpayer 
claimed deductions under s.88 (2) in respect of the expenditure thus 
incurred. 

The Commissioner, having formed the opinion that Company A was 
in substantial control of the business of the taxpayer company, disallowed 
the claim, resting his decision on the provisions of s. 88 (3). The Board, 
however, distinguished between control of the voting power of a subsidiary 
—see paragraph (a)—and control of its own business operations—see 
paragraph (c)—and, on the facts, held (by majority) that the latter kind 
of control was not exercised by Company A. 

Nevertheless, the claim was disallowed on the ground that the improve- 
ments on which the expenditure was incurred had not been made “with 
the written consent of the lessor” (s.88 (2) (c)). 

As to the majority decision under s. 88 (3) the third member took the 
view that the question was not validly before the Board for the reason 
that s. 88 (3) is only applicable to expenditure which but for that provision 
would be allowable under s. 88 (2). 

Public Benevolent Institution: The Hobart City Mission was held to 
be a “public benevolent institution”—s. 160 (2) (g) (ii). The Board was 
satisfied, on the evidence, that the relief work of the Mission was not 
merely ancillary to its religious aspect, but was at least of equal importance. 
Having regard to the volume of relief work, the time devoted to it and 
other circumstances, including the substantial amount of public recognition 
and practical aid, the Board concluded that the Mission was a public 
institution which promoted the relief of poverty, suffering, distress ot 
misfortune and was therefore a “public benevolent institution.” 

Held also that the Self Denial Fund of the Salvation Army was nota 
“public benevolent institution.” The evidence showed that the fund was 
devoted mainly to furthering the religious objects of the Salvation Army, 
and the Board considered that the fund was not even an “institution” i 
the appropriate sense. (A distinction was drawn between (1) the public 
benevolent institutions conducted by the Salvation Army and (2) the 
Self Denial Fund.) 

Held further that the Self Denial Fund was not a “public fund” within 
the meaning of s. 160 (2) (g) (iii). 

Income of Community Hotel: The taxpayer—an incorporated compaty 
limited by guarantee and not having a share capital—carried on the business 
of a licensed victualler, the business being conducted on the lines of @ 
community hotel. In respect of the income derived during the year ended 
30th June, 1944, the taxpayer was assessed (1) under the general pro 
visions of the Act, and (2) under the provisions of Part IIIA. In objectiots 
to these assessments it claimed that the income was exempt as being the 
revenue of a public authority constituted under a State Act (s.23 (d)) 
or the income of a charitable institution (s.23 (e)). In respect of the 
assessment made under Part IIIA, an alternative claim was that Patt 
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[IIA was not applicable, for the reason that the company was precluded 
its Articles from making any distribution of its income or property, 
way of dividends or otherwise, to its members. 

Held that the income of the company was not exempt under either 
paragraph (d) or (e) of s.23. In the Board’s view “a public authority 
constituted under any Act” meant a person or body required or authorised 
directly by statute to perform some duty towards, or exercise some 
authority over, the public or a section of the public. As the company 
was neither required by statute to perform any such duty nor authorised 
by statute to exercise any such authority its claim based on the pro- 
visions of s. 23 (d) was disallowed. The alternative claim, based on the 
provisions of s. 23 (e), was disallowed on the ground that the objects of 
the company and its activities were not “charitable” in the technical sense 
of that term. 

Held also that Part IIIA clearly contemplated that the taxable income 
of a company (other than a private company) under the general pro- 
visions of the Act should be subject to the further tax to the extent 
determined by the provisions of s. 160C. The Board saw no reason to 
hold that the further tax was not payable unless the company had in fact 
paid, or had or could have taken the power to pay, the dividends specified 
in s. 160C. 

Claims disallowed. 

Rental Reimbursement: The taxpayer, who held a position with a 
company in a capital city, in which he occupied his own home with his 
wife and family, was transferred to a position with the company in another 
capital city, the company undertaking to reimburse him the expenditure 
incurred in renting a house there. During the year ended 30th June, 1944, 
his rental outlay was £421 and he was reimbursed that sum by the company. 

During that year the taxpayer also paid the expense of maintaining his 
former home, which was occupied by a married daughter. On that account 
he considered that he derived no benefit under the arrangement with the 
company for rental reimbursement. 

Held that the reimbursement in question constituted “benefits” which 
related directly to the taxpayer’s employment and was assessable income 
within the meaning of s.26 (e). The Board also said that, apart from 
that provision, the reimbursement was, on general principles, assessable 
income. 

Payment Under Marriage Settlement: By the terms of a marriage 
settlement made in Australia in 1923, the settlor agreed that, if the 
intended marriage between himself and the taxpayer (both being then 
residents of Australia) should take place, he would pay to the trustees 
of the settlement £2,000 and that, until that payment was made, he would 
pay interest thereon at 5 per cent. per annum. The intended marriage 
took place in Australia, and the annual payments of £100 (being interest 
at 5 per cent. on £2,000) were regularly made by the trustees to the 
taxpayer and were admittedly income derived from sources in Australia. 

In 1930 the marriage was dissolved, on the taxpayer’s petition, by 
decree of the High Court of an oversea British colony in which the 
husband had become domiciled. The Court also confirmed the marriage 
settlement and ordered continuation of the payments therein agreed upon. 
The taxpayer continued to receive £100 per annum from the trustees, and 
claimed that the amount so received by her in the year ended 30th June, 
1942, was exempt from tax as a periodical payment “in the nature of 
alimony or maintenance”—s. 23 (1). 

Held that the order of the Court confirming the marriage settlement 
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and the annual payments thereunder did not have the effect of changing 
the character of those payments. 

Claim disallowed. 

Retiring Allowance: The taxpayer, who held the positions of managing 
director and director of a public company, resigned from those positions 
in February, 1941. The directors accepted his resignation as from the 
end of that month, and also resolved that his services be retained in ap 
advisory capacity at a salary of £10 per week. 

At the company’s annual meeting in October, 1941, the directors recom- 
mended and the shareholders approved of payment to him as “a retiring 
allowance” of £500. That sum was assessed as income within the meaning 
of s. 26 (e). The taxpayer claimed that he was assessable, under s. 26 (d), 
on only 5 per cent. thereof. 

Held, on the evidence, that the sum of £500 clearly fell within the 
statutory description of an “allowance, gratuity or compensation . . . paid 
in a lump sum in consequence of retirement from or the termination of 
any office or employment,” viz. that of managing director and director— 
s. 26 (d). 

Claim allowed. 





The Slide Rule 


By Leste W. IrRwIn, A.F.1.A., A.A.1.S., A.C.A.A. 


The Slide Rule is an instrument used in the computation of mathematical 
data. Its use at the present time is largely confined to the Engineering 
profession, and very seldom is it used in Accountants’ offices. A knowledge 
of its principles is, however, very useful, and the accountancy student or 


accountant could find much more use for the slide rule than he does at 
present. 

Basically, the rule is designed to facilitate the multiplication and division 
of numbers, and as the standard rule is decimally divided its use in 
computing monetary values is somewhate limited, without the user having 
to convert the decimal into shillings and pence. This factor is probably 
the greatest drawback to the use of the Slide Rule, in an accountant’s 
office, because the time required to perform the mental operations mitigates 
against the efficiency of the Slide Rule in monetary calculations. Another 
factor is that to be skilful in its use requires continuous use. Where a 
person has acquired this skill, after the basic principles are understood, 
and the few rules mastered, he will find many uses for an instrument 
of this nature. 

What is a Slide Rule? 

The Slide Rule may take several forms, i.e., it may be circular, cylindn- 
cal, or in the form of a rule, but whatever its form the basic principles 
are the same. Because of its nature of construction, the longer the rule 
the lesser the degree of inaccuracy, and it is for this reason that some 
slide rules are circular, or cylindrical. However, the rule is usually 10 
inches long. ‘ 

The Slide Rule consists of three parts: 

The Rule: which is fixed, and so constructed that between the uppet 
and lower faces a space is left so that another portion (known as the 
Slide) can be fitted. ; 

The Slide: this portion consists of a rule, with two tongues whic 
fit into upper and lower grooves of the Rule, in such a manner that tt 
moves freely, hence its name the slide. 
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The Cursor (or reading member) : this part consists of a frame which 
holds a glass, upon which is fitted a hairline. This reading member is 
fitted to the top and bottom of the rule in such a manner that it also 
moves freely along the entire length of the rule. Its object is to assist 
in reading the scales, and to aid this end the glass is often magnifying. 

This describes the components which make up the rule, but it 1s 
important to understand the scales, and the method of reading them. 


The Scales 

If a Slide Rule is examined, it will be noticed that it contains four 
scales marked A,.B, C. D, (sometimes a fifth scale intervenes between 
Band C scale and is marked Cl). A and D scales are engraved upon the 
Rule while the scales B and C are engraved upon the Slide adjacent to 
A and D respectively. 

These scales are not divided as upon an ordinary ruler into equal 
divisions, but it will be seen that reading from the left hand side, the 
divisions become closer and closer until at the right hand side they are 
very close to one another. The reason for this unequal division is that the 
scales are upon a logarithmic base, and it is this principle that makes the 
slide rule possible. Each division is graduated into tenths as the base of 
the logarithm is Log. 10. 

When reading the scale, it is important to remember this feature as 
the numerals shown on the Rule are logarithmic numbers, so that 2 on 
the scale may also be read as: 

002; 0.02; 0.2; 2.0; 20.0; 200.0; or 2,000.0 and so on, 
the placing of the decimal point being dependent upon the factors of the 
problem. 

Referring again to the scales, if we examine the scales A and B, it wil! 
be seen that from the left hand side of the rule the scale runs from 1 to 
10 and from 10 to 100 and that the B scale (upon the slide) is engraved 
in an identical manner as the A scale. Both scales are adjacent to one 
another. 

The C and D scales are at the bottom of the slide and the top of the 
bottom rule and are engraved with a scale (reading from left to right) 
which commences from 1 and finishes at 10. 

Where a rule contains a scale marked Cl, this will be found between 
the scales B and C upon the Slide, and it will be noticed that this scale 
is engraved in the reverse manner to the C scale, commencing at 1 and 
running to 10 on the left hand side. This is known as a “reciprocal” scale, 
and its relationship to the D scale is that of the reciprocal of the numbers 
on the D scale. 


Using the Rule 


Using the rule is really a very simple operation, but skill and care are 
necessary in setting the indices of the slide (1 on the left hand side and 
10 on the right hand side), as a small error is reflected by the number of 
times by which the factor is multiplied. 

Assuming that it is desired to solve a simple problem, that is; multiply 
2by 2. While the answer can certainly be arrived at very quickly mentally, 
such problems are good practice upon the slide rule for a beginner, as 
it engenders confidence when the answers can be mentally checked. More 
complex examples can then be undertaken with the confidence thus gained. 
_ Take the Slide Rule, in the left hand, and then move the slide by pulling 
it to the right, until the index 1 on the C scale is above the figure 2 on 
the D Scale. Retaining this setting; move the cursor along the rule until 
the hairline reaches the figure 2 on scale C of the Slide. The answer to 
this problem will be found on the D scale of the Rule and can be read 
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by the eye following the hairline of the cursor. The setting would appeg 
similar to the following: 

Slide (or C Scale) 1 (Index) 2 

Rule (or D Scale) 2 4 (Answer) 

A setting like this will give a complete table of 2, so that moving the 
cursor along the C scale and reading the answer on the D scale, any mult- 
plication of 2 may be found quickly and easily. As was pointed out earlier 
the figure 2 may also be read as 20; 200; 2,000; etc., so that the answers 
may be read likewise. Had the problem been, multiply 20 by 20, the same 
setting would have been used but instead of reading the answer as four 
it should be read as 400. : 

A useful rule to remember when multiplying is that when the slide 
projects to the right, the number of digits in the answer is one less 
than the number of digits in the factors. If the slide projects to the left, 
the digits in the answer are the same number as in the factors. 

Division is the reverse procedure of multiplication, and in the previous 
problem, the answer to 4 divided by 2 is ascertained by reading upon the 
D scale under the index (1) of the C scale. 

Reciprocal Scales (C1) on the Slide 

This scale is used to facilitate the multiplication and division where two 
or more factors are involved. A knowledge of its use saves much time in 
altering the settings of the rule and minimises the number of movements 
necessary in this work. 

The reciprocal of a number is the quotient obtained by dividing 1 by 
the number, e.g., the reciprocal of 4 is 1 + 4 or .25. Using this factor, 
it is often easier to multiply by the reciprocal than divide by the number 
itself. On the Slide Rule the scale Cl gives a direct reading of the 
reciprocal of the numbers on the D scale. Where a division is necessary 
in a series of multiplications, it is advantageous to use the reciprocal scale 
and continue multiplication. When ascertaining the digits the reverse of 
the rules concerning multiplication and division hold true so that when 
the slide projects to the left when using the Cl scale the number of digits 
decreases by one. 

Proportion, Ratios, and Foreign Exchange and Percentages 

The scales A and B because they are graduated from 1 to 10 and to 
100, may be used for the conversion of any problems where proportion, 
ratios, percentages and conversion of foreign currency are involved. This 
is performed quite simply by setting the relationship to 10, using either 
the slide or the rule. A setting of this nature then gives a complete 
percentage or ratio table. Thus, where it is desired to convert $ to £A 
it may be done by setting the $ ratio on the B scale, under the figure 
10 on the A scale. All readings on the A scale then represent Australian 
£’s, whilst the figures on the B scale represent dollar values, so that by 
reading the relative values on the scales A and B, the conversion is read 
directly and the equivalent of the dollars in £A. are shown upon the 
adjacent scale. 

This short article has been written because it is felt that the principles 
of the Slide Rule are not widely known, and that students in particular 
would be well advised to study the Rule, and to learn its uses. Recently, 
the writer has been privileged to see a local Slide Rule which should prove 
a boon to the accountant. It overcomes the unsatisfactory features 0 
decimalisation and it enables the monetary value of the problem to be read 
directly from the rule. Basically, the same logarithmic principles hold m 
this Rule, but its construction is such that it enables monetary units to 
be multiplied by numerals, and for the answer to be read in the monetaty 
units. Such a rule will widen the use of the Slide Rule in commercial 
and professional organisations. 
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Commonwealth Institute of Accountants 


(Address delivered by the President, Mr. C. D. Wrigley, FI.C.A., 
at the Annual Meeting of the Institute held in Perth on 
Tuesday, April 29, 1947) 


Ladies and Gentlemen, 

It is my honour and privilege to move the reception and adoption of the 
Sixtieth Annual Report of the Institute. In doing so, I proudly refer to 
the progress and achievements of the Institute during the past sixty years 
and look with confidence to the future. 

When, in 1886, a small group of public accountants met in Melbourne 
in the colony of Victoria and decided to found an Institute of Accountants, 
probably the most sanguine of them were unaware that, in the course of 
sixty years, the movement they began would result in a powerful organisa- 
tion of five thousand members and a similar number of students spread 
over all settled parts of a Commonwealth of Australia. In fact, “they 
builded better than they knew.” 

As mentioned in the Annual Report, this Institute is one of the oldest 
English speaking organisations of accountants. “Its founders participated 
in the establishment of the profession and its subsequent members have 
contributed to the growth and development of accountancy.” 

This leads me to a consideration of the privileges attached to membership 
of a professilon. Some students entering upon a course of accountancy 
may have in mind the mere acquisition of a diploma to assist them in 
finding suitable employment. They may not realise that admission to a 
professional body carries with it more than the acquisition of a certificate 
of qualification. Their status is largely derived from the accumulated 
experience and skill of past generations of accountants. 

Professional organisations as we know them to-day are of comparatively 
recent origin. In the Middle Ages, all professional men were in clerical 
orders. The church was the only profession, and physicians, lawyers and, 
later, apothecaries were primarily members of an ecclesiastical order which 
had assumed special functions. They received their training and status 
from the Church. Secularisation was achieved partly through the patronage 
of powerful noblemen. Complete independence came much later with the 
formation of associations round many aspects of social life, among which 
were guilds of learning for those performing specialised functions or. 
engaged in specialised crafts. One of the latest of these organisations 
to develop was the accountancy profession. Whilst professional men to-day 
do not work under the patronage of either the church or the nobility, 
they do receive considerable benefits from their professional organisations. 
Public recognition of the word “accountant” is a legacy from the past. 
The accountant of to-day is respected in the community because of the 
good repute and established skill of past generations of accountants. They 
are recognised as members of the profession through the organising work 
oftheir Institutes. Consequently, the acquisition of a certificate of member- 
ship of an accountancy Institute confers upon the individual the distinctive 
privilege of membership of a profession. 

Membership of a profession, however, carries with it an obligation as 
well as a privilege. There is an obligation to maintain the traditions of 
sound practice and ethical conduct established by our predecessors. There 
isan obligation also to contribute to the advancement of the profession 
and the development of accounting knowledge so that we too may increase 
the status and services of our profession. This can best be done by an 
ative participation in the work and activities of the Institute. 

_The report mentions the services rendered by the Institute to the pro- 
lesion and to the community as recorded in the Jubilee Year Book of 
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1937. To-night, I wish to refer to some of the developments and achieve. 





















































ments during the ten years which have since elapsed. 
National Service a 
First and foremost has been the contribution of individual members é 
and the Institute as a whole towards the prosecution of the war. Over : 
nine hundred members, or approximately 20% of the total membership, 
and a large number of candidates enlisted with the forces. Some of these e 
members and candidates did not return, while others suffered as prisoners . 
of war. We gratefully remember their sacrifices to-night. aa 
We also welcome the return of all members and candidates who served 
in the forces and extend to them our best wishes for the future. They in 
have been informed of the services the Institute has made available to ff | 
them in the course of their return to civilian life. = 
In the early stages of the war, the Institute played an important part -. 
in the mobilisation of accounting services for the Armed Forces, Govern- CI 
ment Departments and Control Authorities through the Central Register th 
of Accountants. Assistance was rendered to various patriotic bodies and bu 
members contributed £900 for the purchase of a mobile brain operating . 
unit. In the closing stages of the war, this Institute took the intiative in in 
planning the refresher courses for ex-service members and candidates. 7 
These plans developed into a co-operative effort of all Institutes and of 
the Reconstruction Training authorities. The results of that effort are 
mentioned in the Annual Report. Ex-service members and candidates § p, 
are now in possession of a series of pamphlets covering major aspects of | 
accounting, auditing, taxation and secretarial practice, with particular th 
reference to developments during war years. 
Non-practising Members hor 
Turning now to more domestic matters, I would like to remind you - 
of the reclassification of membership which occurred in 1938, when the tb 
status of Licentiate was abolished. Incidentally, the decision in this matter J... 
was reached when General Council last met in this City of Perth nine Cou 
years ago. The decision was of great importance. It recognised the status allo. 
of the non-practising accourtant and placed him on the same footing in rm" 
the Institute as the practising accountant. As you are aware, the Institute The 
was founded by a group of public accountants and was for many years § ;. 
confined to that section of the profession. The English Charter of 188) oo 
first refers to accountants acting as liquidators, receivers and in positions oo: 
of trust under Courts of Justice, and lastly to their acting as auditors. — 
Accountancy was not mentioned. As stated in another Institute document, § ;., 
“the work of accountants has widened far beyond auditing, liquidations lectu 
and receiverships ; it embraces taxation, financial and management problems, whe 
costing, business organisation, arbitration, reconstructions and many other simil 
services. Accountants are to be found in Government Departments, upon § Dt 
Government Committees and Royal Commissions and as financial advisers § “ 
to commercial and industrial organisations. They are to be found a les 
executive officers of companies and in many cases as directors of companies. nd 
In fact, there are few matters affecting the economic life of the country publi 
upon which accountants are not consulted. . heey 
“A further most pronounced trend in recent times is that of full tmg@ . 
employment of qualified accountants within industry and commerce. Ia Sees 
that capacity they have revolutionised accountancy practice, they have ee 
played an important part in the movement towards more informative and 
accounts, and they have created one of management’s most effective tools ie 
of control. educa 
“There is, moreover, an increasing realisation of the inter-relationship wealth 
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of the work of the practising and non-practising accountant. The former 
knows that he cannot insist on a greater measure of disclosure in published 
accounts than is required by the Companies Acts. The latter appreciates 
the assistance he can obtain from the practising accountant in respect of 
the design of accounts and on many highly technical aspects of accounting. 
Then there is the obvious factor that any general improvement in accounting 
technique must either emanate from within an establishment itself, or be 
effected with the closest co-operation between the internal and external 


‘accountant.” 


These developments gradually led to the admission of non-practising 
accountants to membership in the Institute, to their right of election to 
the governing bodies and finally, in 1939, to the removal of the distinction 
in status between practising and non-practising accountants. It is interest- 
ing to note the similar trend in England where two non-practising account- 
ants have for several years served on the Council of The Institute of 
Chartered Accountants in England and Wales. These men have shown in 
their business associations and in their text books and articles, the contri- 
bution which non-practising accountants can make to accountancy thought 
and practice. We have many similar instances in the Commonwealth 
Institute, one of which is the contribution made by Mr. L. A. Brumby 
of this Division. I am sure that you are all sorry that he is not with us 
to-night. 


Development of Institute 


Another important development occurred as a result of a decision reached 
when General Council last met in Perth. It was then agreed that the 
future development of the Institute would best be served by the‘co-ordina- 
tion of its work as a Commonwealth-wide body. This envisaged the pro- 


vision of equal services to members wherever they resided—as far as it 
is practical to do so. At first, grants were made to some Divisions so that 
libraries could be extended, better accommodation provided and more staff 
engaged for the purpose of rendering greater services. Later, General 
Council assumed complete control over Institute funds as a means of 
allocating them in such a way that the maximum services could be given 
in each Division irrespective of the financial position of that Division. 
The library service, co-ordinated through the Central Library in Melbourne, 
is an obvious illustration of the results of this policy. But there are many 
other benefits accruing from this policy which are not so obvious to 
members generally. Whenever something useful is done in one of the 
more populous States, immediate consideration is given to means of extend- 
ing the work to other States. It has occurred in respect of annual research: 
lectures and the refresher courses for teachers of accountancy in secondary 
schools. Now that the war is over, other services can be extended in a 
similar way. 

During the closing stages of the war, plans were made for a resumption 
of normal activities and an extension of services. Some of these plans 
have been implemented and others will be put into operation as circum- 
stances permit. In addition, General Council has decided to give more 
publicity to the work of the Institute. Members and students will be kept 
better informed of the services available to them. The qualifications of 
members of this Institute, and their contributions to the advancement of 
accounting, will be brought more prominently under the notice of the 
community. The Handbook of Activities has been revised and reprinted 
and copies are being sent to leaders of commerce and industry. More 
intimate contacts are being established with business organisations and 
tducational institutions so that the distinctive features of the Common- 
wealth Institute may be more generally recognised. 
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Educational Policy 

Developments of a far-reaching character have emerged from the decisions 
on educational policy reached by General Council in 1939. It was then 
decided to recognise the examinations in accountancy subjects of the 
University of Melbourne and other Universities as they attained a similar 
standard. By later decisions, this recognition has been extended to certain 
Technical Colleges. The prestige of accountancy has been greatly enhanced 
by its acceptance as a suitable subject for teaching in these higher institu- 
tions of learning. It is a recognition of the fact that accountancy is a 
career for educated men and women. The reasons underlying the decision 
to encourage the teaching of accountancy at Universities and Technical 
Colleges, and the benefits likely to accrue from that policy, were explained 
to members at length in last year’s report. 

In addition to these arrangements, the Institute has assisted the secondary 
schools in the teaching of accountancy by the provision of refresher courses 
for teachers and scholarships for students. 

The Council has not, however, neglected the field of private tuition. 
In the last ten years two major changes have been made in the syllabus. 
The first provided for a re-grouping of subjects and the second for a 
more detailed description of the contents of each subject. These changes 
have been welcomed by coaches and students. 

Complementary to the educational policy has been a plan of research. 
Annual research lectures, which proved successful in Melbourne, have 
been extended to other States. These are arranged in conjunction with 
the various Universities whose functions include the discovery of new 
knowledge by inquiry and research. Some progress has also been made 
with the work of the Accountancy Principles Committee in an attempt to 
establish recognised accounting standards. 

In some Divisions, study groups have been formed and are doing useful 
work. It is hoped that courses of post-graduate studies, which were 
deferred because of the war, can be revived in the near future. 

Time has permitted me to touch only lightly on the educational policy 
of the Institute. I think, however, I have said enough to show that our 
policy has a definite design which has regard to all aspects of training 
from secondary school to University and which provides for post-graduate 
studies and research. Although the implementation of this policy has been 
retarded because of the war, I think you will agree, from your reading of 
the report in front of you, that considerable progress has been made during 
the past twelve months. 


Registration of Accountants 

You will have observed from the Annual Report that consideration has 
been given in recent years to the desirability of seeking legal recognition 
of the services and status of qualified accountants. This action is being 
taken for two main reasons. First it is considered that registration is 
necessary so that a proper distinction can be drawn between the fully 
qualified and the untrained accountant. Secondly, it is necessary in order 
to achieve minimum standards of competence and professional conduct. 

As intimated in the report before you, General Council is firmly of the 
opinion that these objectives can only be achieved by registration on 2 
federal basis. The work of accountants is already subject to partial control 
by the following Commonwealth and State legislation: 


New South Wales: 
Public Accountants Registration Act, 1945. 
Local Government Act. 

Sydney Stock Exchange Rules. 
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Victoria: 

Companies Act, 1938. 

Friendly Societies Act, 1929. 

Local Government Act, 1928-30. 
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he Stock and Share Brokers Act, 1937. 
fain Queensland : 
ced Public Accountants Registration Act, 1946. 
itu- Companies Act Amendment Act, 1942. 
Ss a Trust Accounts Act, 1923-25. 
sion Local Government Act. 
ical Bf South Australia : 
ined Companies Act, 1934. 
Local Government Act, 1934. 
lary Legal Practitioners Act, 1926. 
ses Stock and Share Brokers Bill. 
en West A ustralia : 
ren Companies Act, 1943 (not yet in operation). 
ae ‘ Municipal Corporation Act, 1906-38. 
nges Friendly Societies Act, 1894. 


Stock and Share Brokers Act. 
arch. Tasmonia: 


have Companies Act, 1920. 
with Totalisators Act, 1935. 
neW § Commonwealth: 
made Income Tax Assessment Act, 1936-44—Registration of Tax Agents. 
pt to Life Insurance Act, 1945. 
List of Approved Auditors. 
_ Bankruptcy Act, 1924-33—Registration of Trustees. 





This imposing list clearly indicates that the position is likely to become 
yolicy chaotic unless the present trend towards ad hoc legislation is arrested. 
t our § Moreover, none of the measures cover the profession as a whole, each of 
ining § them relates to some phase of the work of public accountants only. 
duate The scheme of registration proposed by this Institute in the case sub- 
been § mitted to the Federal Government envisages the registration of both 
ng of § practising and non-practising accountants. Moreover, it seeks to preserve 
luring § the existing organisation of the profession. As stated in that case “This 
was the way in which the medical profession in England was co-ordinated 
for the purpose of safeguarding the public. Prior to this official action, 
a qualification to enter the profession could be gained at one of numerous 
n has § Universities, Colleges, Hospitals and ancient Corporations. The Medical 
nition § Act of 1858 created the General Council of Medical Education and Regis- 
‘being § ‘ation of the United Kingdom, usually known as the General Medical 
ion is Council. This Council neither teaches nor examines. Its function is to 
- fully § ™aintain a register and, in administering the powers conferred on it, can 
order @ ‘force such minimum standards of education and examination as it 
duct. fj pleases. But there is nothing to prevent any examining body from 
of the § demanding more than the minimum standard. Thus is provided a means 
. on ag Of attaining additional distinction in the profession such as a Doctorate 
-ontrol § of Medicine at a University or Fellowship of the Royal Coliege of 
Surgeons.” 

It is interesting to note that a similar approach to registration was 
recently adopted by the English Institutes when they decided to seek 
kgislative recognition of the profession. 

We are sometimes asked about the effect of registration on the future 
ot this Institute, particularly in the cases of the New South Wales and 
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Queensland Acts. As these Acts relate only to certain aspects of the 
work of public accountants, the Council is of the opinion that they will 
have no detrimental effects on the Institute. For many years in Victoria 
and Tasmania, and in more recent times in South Australia and Queens- 
land, it has been necessary for an accountant to hold a Government Licence 
before he could audit the accounts of companies. These requirements have 
not in any way impeded the growth and development of the Institutes. 
The new Acts in New South Wales and Queensland are described as 























































Public Accountants Registration Acts, but they relate only to certain 
classes of audits and generally go no further towards general registration, “ 
even of public accountants, than the provisions in the Companies Acts 5 
of other States. i 
Moreover, whatever form of legislative control might be imposed, there m7 
will still be a need for a professional organisation of accountants to provide TI 
educational, library, journal and other services. A doctor derives his right ol 
to practise from his registration as a medical practitioner under the Medical ff ,., 
Act of each State. But he still looks to the B.M.A., his professional organi- | 
sation, for all the services such a body can render and which is not rendered Ge 
by the statutory body established by the Act. The same remarks apply to 
lawyers, barristers, architects and other registered professions. Because 
of the services it renders to members, this Institute has no fear of registra- 
tion of accountants, but recognises the great benefits which can be derived 
from it. 
Developments in Accountancy 
I should like now to refer very briefly, and therefore inadequately, to : 
several significant developments in accountancy during the past ten years. J WE 
In America, the immense frauds revealed by the McKesson & Robbins § Drv 
case focused attention on the value of auditing to society. The profession 
came through that experience stronger than before largely due to its T 
searching examination of current practices. As a result, a great deal of § [19% 
attention has been given to the reasons underlying the various conventions of 7 
and doctrines which have been traditionally followed by the profession. § [1% 
Numerous committees and research officers have been investigating the § (wh 
problems involved and a spate of ideas has appeared in books and periodi- J shar 
cals. This questioning of fundamental principles is a most healthy sign § a re. 
and is likely to lead to far-reaching changes in accounting thought and & shall 
practice. Its immediate effect has been a change of emphasis from the § distr 
balance sheet to the profit and loss account. “out 
Similar developments have occurred in Great Britain. Following the & for 1 
Kylsant case, companies gradually proceeded to re-design the form ol § divid 
their accounts on the broad basis of making them more informative and “As 
of showing separately any extraneous items which did not represent & and j 
current earnings or charges. These advances in professional practice wert § The 
crystallised in the pronouncements of The Institute of Chartered Account- & the e 
ants in England and Wales during 1942-1947, and subsequently in the J retair 
Cohen Committee on Company Law which will shortly be given legislative a dec 
authority. The developments have been summed up by F. R. M. de Paula [193¢ 
in the English Accountant, wherein he says: as bet 
“If you study the Kylsant case you will see that one of the lessons not in 
to be drawn from it is of the great importance of the profit and los@ Ip, 
account. This is supported by the recommendations of the Institute Mf the de 
and the Cohen Committee, in both of which it is stated that this accoutl # a con 
is just as important as, if not more important than, the balance sheet. share} 
The reason for this is that it is most necessary to show clearly the true by the 
trend of the earnings of each accounting period and therefore thi fi differe 
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principles are laid down in the Institute’s recommendations and by the 

Cohen Committee, and also that the profit and loss account should be 

based on accepted accounting principles consistently maintained, as 

otherwise the trend of earnings will be distorted. If the basic principles 
are altered, it is necessary that this fact should be disclosed and also 
the extent to which the earnings have been affected thereby.” 

In a modest way, contributions to these developments have been made 
by Australian accountants. On the recommendations of members of this 
Institute, the Victorian Companies Act of 1938 provided for the separate 
statement of certain items in the Profit and Loss Account and Balance 
Sheet and for a report of Directors as to whether the year’s operations 
have been materially affected by items of an abnormal character. It pro- 
vided also for consolidated statements of holding and subsidiary companies. 
The provisions relating to holding companies in particular aroused much 
criticism at the time, but have now been generally adopted in England 
and will shortly be given legislative sanction. 

I now formally move the adoption and reception of the report of 
General Council for the year ended 31st December, 1946. 





Legal Section 
Edited by R. E. O'NEILL, a.1.c.a. 


WHERE THE Trust FUNDS OF AN ESTATE INCLUDE SHARES IN A COMPANY, 
DivipENDS Parip Out or CAPITAL PROFITS ARE NEVERTHELESS INCOME 
OF THE ESTATE 


The decision of Roxburgh, J. in In re Doughty, Burridge v. Doughty 
[1946] 2 All E.R. 341 noted at page 65 of the February-March 1947 issue 
of The Australian Accountant has been reversed by the Court of Appeal 
[1947] 1 All E.R. 207. The facts were that by his will the testator 
(who died on 7th March, 1941) settled his residuary estate which included 
shares in a company. Under its articles the company had power to “pass 
aresolution . . . that any surplus capital moneys or capital profits . . . 
shall be divided amongst the members of the company by way of capital 
distribution.” In February, 1946, the company passed a resolution declaring 
“out of realised capital profits . . . an additional dividend or distribution” 
for the year ended 31st December, 1945. As a result of this resolution, 
dividends were sent to the executors of the will with a nofice stating: 
“As this is a distribution out of capital profits no income taxis deducted 
and it is not liable to be included 1n the taxation returns of the recipients.” 
The question was whether the dividends received by the executors of 
the estate were payable to the tenant for life under the will or must be 
tetained by the executors as part of the capital of the estate. Following 
a decision of Clauson, J. in Re Ward’s Will Trustees, Ringland v. Ward 
[1936] 1 Ch. 704, Roxburgh, J. held that the dividends must be treated 
as between tenant for life and remainderman as being wholly capital and 
not income. 

In reversing this decision the Court of Appeal doubted and distinguished 
the decision in Ward’s case (supra). Lord Justice Cohen pointed out that 
acompany, while a going concern, cannot distribute capital among its 
shareholders except by way of return of capital with the sanction required 
by the law. It can, of course, distribute capital profits, which is quite a 
different matter, but it cannot return any paid-up capital to its shareholders 
‘xcept by sanction of the court or in some other way expressly authorised 
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by the Act. His Lordship considered that the article, the substantive part 
of which is quoted above, was merely authority for a distribution to be 
made out of capital moneys or capital profits. Adopting this construction 
he was of opinion that the present case was indistinguishable in principle 
from Re Bates, Mountain v. Bates [1928] Ch. 682, a decision of Eve, J. 
In that case the sum distributed represented the profits on the sale of 
certain steam trawlers which had previously been owned and operated 
by the company. Eve, J., held that, the amount in question not having 
been capitalised by the issue of bonus shares increasing the total capital, 
the payments were income receivable by the tenant for life during her life. 

In Hill v. Permanent Trustee Co. of N.S.W. Ltd. [1930] A.C. 720 
the Privy Council also decided that a distribution of capital profits must 
be treated as income of a trust fund. In the course of his judgment 
Lord Russell of Killowen laid down five principles which Cohen, L.J, 
in the present case read as statements of general principles which were 
not confined to Hill’s Case. The five principles are set out hereunder: 

(1) A limited company when it parts with moneys available for 
distribution among its shareholders is not concerned with the fate of 
those moneys in the hands of any shareholder. The company does not 
know and does not care whether a shareholder is a trustee of his shares 
or not. It is of no concern to a company which is parting with moneys 
to a shareholder whether that shareholder (if he be a trustee) will 
hold them as trustee for A absolutely or as trustee for A for life only. 

(2) A limited company not in liquidation can make no payment by 
way of return of capital to its shareholders except as a step in an 
authorised reduction of capital. Any other payment made by it by 
means of which it parts with moneys to its shareholders must and can 
only be made by way of dividing profits. Whether the payment is 
called “dividend” or “bonus,” or any other name, it still must remain 
a payment on division of profits. 

(3) Moneys so paid to a shareholder will (if he be a trustee) prima 
facie belong to the person beneficially entitled to the income of the 
trust estate. If such moneys or any part thereof are to be treated as 
part of the corpus of the trust estate there must be some provision in 
the trust deed which brings. about that result. No statement by the 
company or its officers that moneys which are being paid away to 
shareholders out of profits are capital, or are to be treated as capital, 
can have any effect upon the rights of the beneficiaries under a trust 
instrument which comprises shares in the company. 

(4) Other considerations arise when a limited company with power 
to increase its capital and possessing a fund of undivided profits, so 
deals with it that no part of it leaves the possession of the company, 
but the whole is applied in paying up new shares which are issued and 
allotted proportionately to the shareholders, who would have been entitled 
to receive the fund had it been, in fact, divided and paid away as 
dividend. 

(5) The result of such a dealing is obviously wholly different from 
the result of paying away the profits to the shareholders. In the latter 
case the amount of cash distributed disappears on both sides of the 
company’s balance sheet. It is lost to the company. The fund of 
undistributed profits which has been divided ceases to figure among 
the company’s liabilities; the cash necessary to provide the dividend 1s 
raised and paid away, the company’s assets being reduced by that 
amount. In the former case the assets of the company remain ut 
diminished. . . . 

The position established by these cases is that where capital profits 
are distributed by a company during the life of the tenant for life, they 





letter 
stitut 
the / 
was 


JULY. 


> part 
to be 
1ction 
nciple 
ve, J. 
le of 
rated 
aving 
pital, 
r life. 
. 72 
must 
ment 
L.J., 
were 
nder: 
2 for 
ite of 
S not 
hares 
oneys 

will 
only. 
nt by 
n an 
it by 
1 can 
nt is 
‘main 


rima 
f the 
ad as 
yn in 
y the 
iy to 
pital, 
trust 


ower 
s, $0 
pany, 
| and 
titled 


y as 


from 
jatter 
the 
d of 
nong 
nd is 
that 
un- 


ofits 
they 


1947 THE AUSTRALIAN ACCOUNTANT 283 


fall under the word “income” or similar words in the will in question 
although they are not under United Kingdom law, subject to income tax 
in the hands of the recipient. 

It should be observed that under the Commonwealth Income Tax 
Assessment Act 1936-1946, a distribution of capital profits by a company 
which is a going concern is taxable as a dividend whether the distribution 
is by way of cash payment or the issue of bonus shares. There are, how- 
ever, two exceptions to this rule: 

(a) where bonus shares are issued in satisfaction of a dividend paid 
out of profits arising from the revaluation of assets not acquired 
for the purpose of re-sale at a profit. 

(b) where the dividend is paid out of profits arising from the sale or 
compulsory acquisition for public purposes of assets not acquired 
for the purpose of re-sale at a profit if that sale or resumption 
took place prior to 30th October, 1941. 


REGISTRATION OF CHARGE ON Book DEsTs oF COMPANY 


A charge created on book debts of a company is included in the charges 
which are required to be registered under the Companies Acts (cf. N.S.W. 
s. 185; Vic. s.79). If such a charge be not registered it is void as against 
the liquidator and any creditor of the company. Whether a transaction 
creates a charge on the book debts of a company always depends on the 
circumstances of the case. In a recent English case it was held that a 
letter of authority to a third person to pay to a company’s account with 
a bank all moneys due to the company under a contract was a charge 
requiring registration. 

To enable a company to carry out a contract with the Ministry of 
Fuel and Power, a bank agreed to provide overdraft facilities on the con- 
dition that the company wrote to the ministry authorising the ministry to 
remit all moneys due under the contract direct to the company’s account 
at the bank, the bank’s receipt being a sufficient discharge. The letter 
further stated : “These instruction are to be regarded as irrevocable unless 
the bank should consent to their cancellation.” The company later went 
into voluntary liquidation. The question to be determined was whether 
the letter of authority constituted a charge on the book debts of the 
company under the English Companies Act, 1929 s.79 (2) (e), and, 
not having been registered under that section, was, therefore, void as 
against the liquidator. It was contended by the bank that the transaction 
evidenced by the letter amounted to a sale by the company to the bank 
of the whole of the company’s interest in the moneys due under the 
contract. 

Held, on the true construction of the letter of authority, that no out- 
and-out sale by the company to the bank was intended, but that the 
etter amounted to an equitable assignment by way of security and con- 
stituted a charge on book debts of the company under s.79 (2) (e) of 
the Act of 1929, and, not having been registered under that section, it 
was void as against the liquidator. (Re Kent & Sussex Sawmills Ltd. 
[146] 2 All E.R. 638.) 


A PETITIONER WHO Moves THE Court To CANCEL A RESOLUTION 
VaryING RigHts ATTACHED To ANy CLass oF SHARES Must BE CLOTHED 
with AUTHORITY GIVEN AND COMMUNICATED TO Him BErore PRESEN- 
TATION OF THE PETITION 
Section 61 of the English Companies Act, 1929, gives power to a 
dissentient minority of the holders of a class of shares to appeal to the 
\ourt from a resolution of the majority of such holders which varies the 
nghts of holders of that class of shares. The Australian Acts contain 
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corresponding provisions such as s. 164 of the N.S.W. 1936 Act and 
s.61 of the Vic. 1938 Act. In Re Suburban and Provincial Stores Li¢ 
[1943] 1 All E.R. 342, the Court of Appeal held that at the time of the 
presentation of a petition under s.61 of the English Act the petitioner 
must be fully clothed with authority by the requisite number of qualified 
shareholders, and that a defect in that respect could not be cured by 
shareholders subsequently giving him authority. The matter is taken a 
stage further by a decision of Evershed, J. deciding that not only must 
the authority have been given at the time of the presentation of the 
petition, but that fact must also have been communicated to the petitioner 
at that time (Jn Re Sound City (Films) Ltd. [1946] 2 All E.R. 521). 

In the latter case one L. on 9th September, 1946 presented to the Court 
a petition served on Sound City (Films) Ltd. praying that a certain 
variation of the rights of preference shareholders of that company should 
be cancelled. He alleged that the application was made by him on behali 
of preference shareholders, a list of whom was submitted showing that 
their aggregate holding was more than 15 per cent. of the issued preference 
shares. The result of errors in the schedule was to reduce the effective 
number of shares for the purpose of the petition below 15 per cent. L. 
filed a new list of supporters on 25th October, 1946. On these facts it 
was plain that the individuals whose names were set forth in this new 
list in no way had communicated any authority to the petitioner at the 
time that he presented his petition, namely, 9th September, 1946. It was 
assumed for the purpose of the application before the Court that each 
one of the persons on the new list had, in fact, signed a document pur- 
porting to confer authority on L. before the time when he presented the 
petition, but it was conceded that the fact of their having so signed was 
unknown to him at the date when he presented the petition. In those 
circumstances the question was whether it could be successfully contended 
on behalf of L. that he had satisfied s.61 (2) of the English Act which 
is in the following terms: 

An application under this section [i.e. to have the variation of rights 
cancelled] must be made within seven days after the date on which the 
consent was given or [as in the present case] the resolution was passed, 
as the case may be, and may be made on behalf of the shareholders 
entitled to make the application by such one or more of their number 
as they may appoint in writing for the purpose. 

Ordering that the petition be struck out, Evershed, J. said: 

“In the present case, Lewisohn’s point is not that up to now he has 
failed to get any support, but that, so far as is material to the present 
application, the appointment in writing had been made in fact although 
not communicated to him. But, when I look at the reasoning of the 
decisions both of Bennett, J., and of the Court of Appeal, it seems to 
me reasonably plain that both courts proceeded on the view that, since 
the question at issue is title to sue, a petitioner claiming to petition 
behalf of others under this section must show that at the date he presents 
the petition on their behalf he was clothed with their authority to do 
so.... My own view of this section is that, to clothe the petitioner with 
the necessary authority, not only must that authority be in writing, 
required by the section, but also the fact of its having been given must 
have been communicated to the person making the application. That view, 
as it seems to me, plainly flows from the reasoning in the decisions 0 
Bennett, J., and the Court of Appeal in Re Suburban and Provincid 
Stores Ltd.” 
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THE AUSTRALIAN ACCOUNTANT 
What is Working Capital? 


By R. ADAMSON, A.I.C.A. 


[The question forming the title to this article has long intrigued me. 
Two illustrations in Australian accountancy journals have given me the 
opportunity of ventilating my views for the benefit (or perhaps confusion) 
of readers generally. The answer—if there is an answer—I leave to 
them after they have read what I have to say.—R.A.] 


The simplest, and most generally accepted, answer to the question “what 
is working capital ?” is that working capital represents the excess of current 
assets over current liabilities. Right. So it does in most cases. But what 
is the position when there is a bank overdraft? Quite simple, is the usual 
answer, “merely include the amount of the overdraft in the current liabili- 
ties.” The answer, however, does not dispose of two further rather awk- 
ward posers : 


1. Is there any distinction between working capital of the business and 
working capital of the proprietors? 
2. Does it make any difference if the bank is well secured by way of 
mortgage of the freehold property ? 
An endeavour will now be made to provide solutions to these two posers 
by an analysis of the figures in the two illustrations before-mentioned. 
Here are the figures for the first of these two illustrations, showing 
increases and decreases of assets and liabilities. The assets and liabilities 
of a business were summarized for two successive periods, as under : 


Account Ist Period 2nd Period Increase Decrease 

ae ee £30 £40 £10 

mentors .. .. 2. «. «. 18,105 17,865 £240 
Provision for Bad Debts (?) (?) 50 
Stock-in-trade .. .. .. 6,320 7,430 1,110 
Sa 6,520 8,460 1,940 

Motor Vehicles .. .. 1,140 940 

ile lie cx we 7,850 11,200 3,350 

Creditors .. .. .. .. 11,455 13,465 2,010 

Bank Overdraft .. .. 6,510 8,420 1,910 

Capital .. -. .. .. .. 22,000 24,000 2,000 


From these figures the Working Capital position is stated as under: 


Period 1 Period 2 


Re eee £30 £40 
Debtors .. .. .. 2. 1. we ee ee 18,105 17,865 
Stock-in-trade .. .. .. 2. 0. 0. we ee 6,320 7,430 


£24,455 £25,335 


Ne a os ime ck ub aR “be Ke £11,455 £13,465 
Bank Overdraft .. .. .. ........ 6,510 8,420 


£17,965 £21,885 
Excess of Assets... ...........-. £6,490 £3,450 
Decrease in Working Capital = £3,040. 
The working capital of the proprietors has no doubt decreased by £3,040, 


but-has the working capital of the business actually decreased to that 
extent ? 
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It may well be imagined that the following circumstances existed and 
occurred: The bank held as security title certificates of the premises and 
a bill of sale or a mortgage debenture over the plant. The proprietors 
approached the bank with a proposition for an increased overdraft to 
finance an enlargement of the premises and an extension of the plant. They 
explained that £2,000 additional capital was to be raised and some extra 
credit was to be obtained for the purchase of equipment, but there was 
likely to be about £2,000 short. The bank then agreed to raise the limit 
of the overdraft, on additional security afforded by the increased value of 
the premises and plant. 

In circumstances like these is it not clear that a bank overdraft does not 
affect the working capital of the business? Although nominally payable 
on demand, a bank overdraft, secured by a bank mortgage, is for all 
practical purposes a deferred liability and may well be treated as such in 
a statement of working capital. 

Instead of obtaining an increase in the bank overdraft, the proprietor 
may arrange for a fixed mortgage (or if a Company, an issue of mortgage 
debentures) for £10,000. After the proceeds had been lodged with the 
bank, the overdraft position at the end of period 2 would be as follows: 






In 
increé 
cure! 


Cash | 





ee £40 
eS OO Se eee ee 1,580 
ED ig ca ah Lia ear nie Lae ah 17,865 
SOOCEE-SERERMGE ww 5. cs od ne 0 he 7,430 

£26,915 
eS 

£13,450 








This compares with a working capital of £13,000 at the end of Period 1 
—total current assets £24,445, less creditors £11,455. 

It would appear, therefore, that a bank overdraft secured by a bank 
mortgage, should be regarded as equivalent to fixed mortgages and mort- 
gage debentures when a comparison is made betwen the working capital 
position of successive years. This point is perhaps better exemplified in 
the second illustration. 

The figures in two balance sheets of a Company were summarized as 
under : 


Period 1 Period 2 Increase Decrease 

Cash at Bank .. .. .. £150 £1,100 £950 

Prepayments .. .. .. 337 100 £237 
eee 8,616 6,943 1,673 
Stock-in-trade .. .. .. 11,000 9,200 1,800 
Freehold Property . .. 14,850 14,425 425 
Beecmmety .. .. «. .; 11,295 13,620 1,325 

SS ee ee 7,900 9,166 1,266 

Bills Payable .. .. .. 3,379 1,100 2,279 
Bank Overdraft . .. .. 6,000 6,000 
Shareholders’ Funds .. 28,969 35,122 6,153 


(Paid-up Capital and Reserves) 
The Company had raised £5,000 additional capital and had applied this, 
together with undistributed profits, to paying off the bank overdraft. 
In a statement of changes in working capital, bank overdraft was 
included, and a net increase of working capital was shown thus: 
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Increases of Current Assets— 
Decreases of Current Liabilities— 
Bank Overdraft .. 
Bills Payable . 


Decreases of Current Assets— 
Debtors . 
Prepayments .. 
Stock-in-trade NS a ce 
Increases in Current Liabilities— 
Creditors .. 
4,976 


Net Increase in Working Capital .. .. .... .. £4,253 


In actual fact, can it be said that the working capital of the business has 
increased? Without the bank overdraft, the excess of current assets over 
current liabilities for the two periods will be: 

Period 1 Period 2 
EE a ast al gle ge ae ea £150 £1,100 
Ds? tetas 40 ea te ee a 337 100 
eres ve Gt wa 6% wade Se sa 8,616 6,943 
Sock-in-trade .. .. .. 2. 1. 22 eso 11,000 9,200 


£20,103 - £17,343 


atl. nap, ae oe 45 ae: oe) oe £7,900 £9,166 
IEEE 8G. ba ae: a ae cee So 2s 3,379 1,100 


£11,279 £10,266 
Oe gS Pere eT eee ee £8,824 £7,077 

From an analysis of this position, would it not be more correct to say 
tat the working capital had decreased by £1,747, because there is that 
mich less on which to draw for meeting the claims of creditors on open 
acount and bills payable as they fall due? 

Shareholders have contributed funds to satisfy the claim of the bank, but 
he position would be the same if the money had been obtained by fixed 
mortgage or mortgage debentures. 

Have not the two posers been solved, and has not the case been proved 
iat a bank overdraft, instead of being included, should be excluded from 
ie statement of working capital, provided the bank has security over the 
Moperty and is in much the same position as an ordinary mortgagee ? 

Of course, a question which has a definite bearing on the subject is 
phether it is more important to consider “working capital” from the point 
iiview of the business than from the point of view of the proprietor. The 
cond illustration, however, clearly demonstrates that the point of view 
ithe business is the more important. If the bank overdraft is included 
mthe statenient, it is made to appear that the working capital has increased, 
Niereas—from a practical aspect—it has actually decreased. 

The bank is not particularly interested in the working capital position. 
What it is more interested in is the “quick asset”’ position—the excess of 
irrent assets (excluding stock-in-trade) over current liabilities, not 
kluding any bank overdraft. Stock-in-trade is excluded because con- 
Mierable loss and expense may have to be incurred in clearing stocks in 

der to provide cash to meet pressing liabilities. 





THE AUSTRALIAN ACCOUNTANT 


‘Students’ Section 
Edited by O. R. MacDona_p, A.L.Cc.A. 


AUSTRALIAN MERCANTILE LAW 
By J. H. Trotter, LL.B., A.1.C.A. 


LAW OF CONTRACT (Continued) 
DISCHARGE OF Contract (Continued from May Issue) 
5. BREACH 

A breach of contract occurs when a party thereto breaks an obligation 
imposed by the contract. A breach of contract always gives rise to a right 
of action for damages, but if the breach goes to the root of the contract, 
that is, if it goes to the basis on which the contract rests, it also gives the 
other party the option to treat the contract as discharged. The contrac 
is not in these circumstances discharged by the breach itself, it merely gives 
the other party the option to treat it as discharged. He is thereby excused 
from further performance. Further, although the contract be discharged, 
the injured party still retains his right of action. thereunder for damage, 
We shall consider firstly the circumstances which give rise to this right of 
the injured party to treat the contract discharged, or as is said, to rescind 
the contract. We shall term such a breach Total (or Essential) Breach. 


(1) Total (or Essential) Breach 
Such a breach occurs 
(i) where there is a breach by express or implied repudiation of the 
contract or at least an essential term thereof (see (a), (b), (c) 
and (d) below), or 
(ii) where there is an actual breach of the contract or at least anffof 


essential term thereof (see (e) below). 

In all cases of total breach, the other party has a right to rescind them 
contract for all purposes, retaining, however, the right of suing for damages 
thereunder in respect of the total breach. 

(a) Renunciation before performance under the contract is due. A 
renunciation of a contract by one of the parties before the time for perf 
formance has arrived entitles the other party to take him at his word a 
rescind the contract on the ground of the anticipatory breach of it, and 
immediately sue for damages for the breach. The injured party is not, 
however, bound to take advantage of the renunciation but may elect t0 
disregard it and keep the contract on foot till the time for performance 
arrives. The renunciation, in order to give this right of rescission, must 
relate to the entire contract or, at least, some essential obligation thereof. § 

The following is an example of renunciation amounting to an anticipatony 
breach: A courier was engaged by the defendant to accompany him on a 
tour to commence at a future date, but before that date had arrived the 
defendant wrote to the courier informing him that he would not require hi 
services. The courier immediately brought an action, and although thy 
time for performance had still not yet arrived, it was held that he way 
entitled to bring the action. . 

(b) Refusal to continue performance. If, during the performance of 
contract, one of the parties expressly or impliedly refuses to continue dif 
performance on his part, the other party may, as in the former case, at 
option, treat the contract as discharged. He is thence excused from furthe 
performance himself and may, as in the former case, sue at once forme 
damages. The refusal must, as in the former case, relate to the entirqgty 
contract or an essential part thereof. The following case is an example ¢ 
such a repudiation of a contract. The plaintiff agreed to supply ™ 
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defendants, a railway company, with a large number of railway chairs at 
acertain price, to be delivered in certain quantities on specified dates. The 
chairs were partially delivered when the defendant said that they would 
take no more. The plaintiff thereupon brought a successful action on the 
contract. It was held that it was not necessary to tender the chairs as 
delivery of them became due, for the defendant had already repudiated the 
contract. The vendor in such a case may bring an action for the antici- 
patory breach involved in the refusal of the purchaser to perform his part 
as it becomes due. The defendant in this case said, in effect, “I will not 
take future deliveries as they fall due.” 

(c) Impossibility created by one party before performance is due. This 
amounts to a repudiation of the contract. In this case, as in the former 
cases, the other party is not bound to wait until the due date of perform- 
ance but may elect to rescind the contract and sue for the anticipatory 
breach involved. The impossibility must relate to the whole contract or 
an essential part thereof. Thus if A contracts to transfer land to B, and 
before the date of completion of the contract (by the transfer of the land) 
Atransfers the beneficial interest in the land to C, B may forthwith treat 
the contract as discharged and bring an action against A for breach of 
contract. 

(d) Impossibility created by one party during performance. The rules 
are the same as in the previous cases. The other party may, if the impossi- 
bility relates to an essential part of the contract, treat the contract as 
discharged and sue immediately for the breach thereof. 

(e) Actual breach—that is, an actual failure to perform the contract as 
distinct from the cases of repudiation or anticipatory breach as referred to 
above. The breach must be of an essential term of the contract. 

In reference to the subject of breach of contract, by reason of impossibility 
of performance created by a party to a contract—(c) and (d) above—it 
§ instructive to refer back to the question of discharge of contract by 
mpossibility of performance referred to earlier. The rules in regard to 
discharge are always subject to the proviso that the impossibility was not 
cused by the default of the party claiming that the contract is discharged. 
The reason for this exception will now be apparent. In the case of 
‘Ampossibility of performance, the rule is that the contract is discharged 
utomatically, but if the impossibility has been created by one of the parties, 
he cannot be heard to say that the contract ig discharged, for that option 
msts with the other party. The former party cannot take advantage of his 
wn breach. 


2) Partial (or Non-Essential) Breach 


It will have been noted that in the discussion of Total Breach, either 
breach by repudiation or breach by actual non-performance, the repudiation 
breach must relate to an essential term of the contract. In the case of 

pudiation it is the whole contract which is broken, but in the case of 

al non-performance of a term of the contract the breach, though not 
essential one giving a right to rescind the contract, may, however, give 
¢to a cause of action for the partial breach. The question what is an 
sential breach and what a non-essential breach may be difficult to deter- 
ine. Failing express reference to the matter by the parties themselves the 
@ustion is: Is the broken term vital to the contract ?—does it go to the root 
ithe contract—does the breach substantially deprive the other party of the 
insideration for the performance of his part of the contract? A contract 
ay consist of many terms; one or some of those terms, even though they 
ky not appear essential, may in fact go to the root of the matter, while 
ters which comprehend a large part of the subject matter may not really 
tssential to its very existence. 





THE AUSTRALIAN ACCOUNTANT 


A Condition is the name given to a term of a contract which is essential 
in the sense referred to above. Its breach gives rise to the option of the 
other party to rescind. 

A Warranty is the name given to a term of a contract not essential ip 
the above sense. It is subsidiary to the main purpose of the contract. Its 
breach gives rise merely to a right to sue for damages for the injury suffered 
by the other party as a result of such breach. On the breach of an essential 
term of a contract—a condition—the other party has the right to treat the 
contract as discharged and sue for damages for its breach. If on the other 
hand he affirms the contract he will be bound by his election, but will no 
lose his right to sue for any actual breach. The condition, it is said, sinks 
to the level of a warranty. 

The following is an example of a breach of a condition: A agreed with 
B that his (A’s) vessel should proceed to a certain port and there load 
cargo belonging to B. The contract contained a clause that the vessel was 
to sail on or before a certain day. The vessel did not sail till some dayy 
later and on its arrival at the port of destination B refused the cargo ané 
repudiated the contract. The court, after examining the whole agreement 
and the circumstances of the case, held that the intention of the partie 
sufficiently appeared to have been to ensure the ship sailing not later tha 
the specified date. It was held, therefore, that the term was a conditia 
and that B was acting within his rights when he repudiated the contract. 

The following is a further example: A singer was engaged to sing at 
new opera. She failed (through illness) to appear at the opening anf 
subsequent three performances. This was held to go to the root of th 
contract (i.e., it was a condition) and to justify rescission of the contract 

The following is an example of a breach of a warranty: A singer entered 
into a contract for the exclusive use of his services in opera and concert 
for a considerable time and on a number of terms, among which was 
term that he be in London six days at least before the commencement 4 
his engagement, for rehearsals. He arrived only two days before hi 
engagement commenced. It was held that in the absence of an expreg 
provision in the contract the matter of rehearsals could not be regarded 
a condition since it did not go to the root of the contract. It was a me 
warranty which gave rise to an action for damages, but not a right¢ 
rescission. Contrast the case cited immediately above. 


Remedies for Breach of Contract 


We have seen that in the case of partial breach of contract, that is, 
breach which does not go to the root thereof, the contract may not! 
rescinded but the injured party may have his remedy in damages, and th 
the remedy of damages is available for total breach whether the contr 
be rescinded or affirmed. In the case of total breach the injured party 
the following rights: 

(a) He may treat the breach as a discharge of the contract, and rea 
any action brought by the other party with a view to enforce the contra 
(b) He may take action against the other party for damages for 

breach and this is so whether he rescinds or affirms the contract. 

(c) If he has performed any services or supplied any goods to the ot 
party he may rescind the contract and maintain an action for the value 
those goods or services not on the original contract, but on a contM 
implied by law. This is called suing “on Quantum Meruit.” The te 
“Quantum Meruit” literally means “as much as he has earned.” 5S 
claim is not strictly a contractual claim for any contract which may Mi 
existed and has been rescinded. It arises from a liability implied by 4 
law by reason of the justice of the case. 





’ 


THE AUSTRALIAN ACCOUNTANT 


Damages, Specific Performance, Injunction 

Before considering in more detail the Common Law remedy of damages, 
two further remedies for breach of contract must be mentioned. These 
remedies are “equitable” remedies, that is, they were developed not in the 
Common Law Courts but in the old Court of Chancery. They are: 

1. Specific Performance. 
2. Injunction. 

Specific Performance. Under certain circumstances, where a breach of 
contract consists in the failure to do something, the doing of that thing may 
be enforced by a decree of Specific Performance, i.e., a direction by the 
court to the defaulting party to do that thing. The remedy was developed 
in Equity because of the deficiency of the Common Law remedy of damages 
in certain circumstances. It will therefore only be granted where damages 
are not an adequate remedy. It is applicable chiefly to contracts for the 
sale of land, but is also granted where the subject matter of a contract has 
aunique value, e.g., rare works of art. It has also been applied in respect 
of a contract for the sale of shares. The remedy being equitable in its 
nature, will not be granted in certain cases, for example: 

(as stated above) Where damages are an adequate remedy. 

. Where the court cannot supervise the carrying out of the promise, 
e.g., a building contract. 

. Where the granting of the decree would not be “equitable.” This, 
however, does not give a free discretion to the court to refuse the 
remedy. The court is bound and limited by decided cases. 

. Where the contract lacks mutuality ; thus, a decree will not be granted 
to enforce a contract which lacks consideration, even though under 
seal, nor can an infant claim specific performance of a contract which 
cannot be enforced against the infant. 

Injunction. An injunction is an order of the court forbidding the 

commission or continuance of a wrongful act. 

Where parties have entered into a contract containing a negative stipu- 
htion, the court will, in the absence of special circumstances, grant an 
injunction to force the observance of the stipulation. A negative stipu- 
lation will be implied where a term though affirmative in form is negative 
in substance, but in this case an injunction will not be granted where 
damages are a sufficient remedy or the remedy is otherwise “inequitable.” 
The following is an example of a negative stipulation: A agreed with B 
that she would sing at B’s theatre, and, during a certain period, sing 
nowhere else. She afterwards made a contract to sing at other theatres 
ad B obtained an injunction to restrain her. 


Damages 

Damages for breach of contract consists of an order by the court requiring 
he payment of an amount of money by the defaulting party to the injured 
party for pecuniary compensation to him for the loss arising from the 
each. The object of damages, in the law of contract, is compensation. 

Exemplary damages. These damages, which are awarded not merely as 
imeans of compensation simply, but inclusive of an amount designed to 
punish the party in default, are unknown in the law of contract, except in 
me anornalous case, breach of promise of marriage. They are not uncom- 
mon in the law of Tort. 


dssessment of Damages 
The following are the general principles applied by the courts in the 
sessment of damages for breach of contract: 


(i) The damage must be such as arise naturally, i.e., according to the 
usual course of things. 
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(ii) Except in the case of breach of promise of marriage, damages are 


not awarded for injured feelings or worry or disappointment and 
such things resulting from the breach. 

(iii) The defendant is not liable for damage arising because of special 
circumstances unknown to him at the time the contract was entered 
into. 

(iv) If special circumstances are communicated to the defendant at the 
time the contract is made, he is liable for such damages as the 
parties would reasonably contemplate. 

Nominal damages. This is a small or nominal amount awarded as 
damages in certain cases, as for example where there has been a breach of 
duty by one party (e.g., a breach of contract) but the other party has 
sustained no actual damage, or fails to prove that he has. 

Ordinary damages are where the award is based on an estimate of the 
loss actually incurred as a result of the breach. 

Liquidated damages. The parties may fix the amount to be paid by the 
defaulting party on a breach of the contract. These, unless construed asa 
penalty, are liquidated damages. 

Unliquidated damages» Where no amount is specified by the parties to 
the contract, the amount of damages to be awarded is to be determined by 
the court. These damages are unliquidated damages. 

Difference between Liquidated Damages and Penalty 

Where the parties have themselves specified an amount which is to be 
paid by a defaulting party upon a breach of the contract, then if that amount 
is a “genuine pre-estimate of the damage” or is a genuine attempt to limit 
the damages ta an amount less than that which a breach would probably 
cause, then the court will accept that amount as liquidated damages for the 
breach. If on the other hand the amount so fixed by the parties was fixed 
without reference to the probable damage likely to arise from the breach, 
but so as to penalise a breach, the court will not be bound by it. The court 
will not enforce the penalty, but will disregard it and assess the actual 
damage in the usual way. Nor will the court be bound by the wording 
used by the parties; they may call the sum specified liquidated damages, 
but if the court considers it is a penalty they will treat it as such. Large 
disparity of the sum specified to any conceivable loss will, of course, be 
very strong grounds for considering the sum a penalty, while a sum appear- 
ing proportionate to the loss will point the other way. The circumstances, 
however, must be taken as a whole, and must be viewed as at the time the 
bargain was made. The question is, was there a genuine attempt to 
pre-estimate the damage. 


Interest 

Generally, interest is not allowed ona debt. It will, however, be allowed 
in the following cases: 

1. Where there is an express or implied agreement to pay it. The agree- 
ment may be implied from the course of dealing between the parties 
or from a general trade custom. 

On overdue bills of exchange. 

On judgment debts. 

In certain circumstances where a débt arises by reason of fraud of 
unconscionable dealings. 

In certain cases where statutory provision for such is made. 


Discharge of Right of Action for Breach of Contract 
The right of action for breach_of contract may be lost only in one 
these ways: 
(a) 


wn 
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Agreement of the parties. 
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(b) Judgment of a court. 
(c) Lapse of time. 
(a) Agreement of the Parties 
A contract may be discharged by a subsequent agreement, and, similarly, 
a right of action for a breach of that contract may be discharged by 
agreement. It may indeed be sometimes difficult to decide whether the 
subsequent agreement is discharging the original contract or the right of 
action for its breach. The result is the same in either case, since in either 
case nothing remains of the original contract. An agreement to discharge 
a right of action for breach of contract must be under seal (when it is 
termed a Release) or supported by consideration when it is termed Accord 
and Satisfaction. Accord is the agreement by which the obligation is dis- 
charged and Satisfaction the consideration which makes the agreement 
operative. A new promise is sufficient satisfaction, but it is not sufficient 
if the promise is merely to do what is already due. That would be no 
consideration at all. Something different must be promised. 
(i) If the right itself is in dispute, then it may be compromised by the 
promise to pay a sum of money. 
(ii) If the right is undisputed, then, if the amount is uncertain, a 
promise to pay or the payment of a certain sum will be sufficient. 
(iii) If the right is undisputed and the amount due certain, then the 
promise to forego the claim can be supported only by the giving 
of something different in kind, e.g., a chattel. A promise to pay a 
smaller sum will, of course, be no consideration for the discharge 
of a larger sum. A cheque or negotiable instrument, however, 
being different in kind from the original liability, may be taken 
in satisfaction of a larger amount; so also a promise by a third 
person to pay a smaller amount will discharge a larger amount. 
On the other hand, a promise to accept payment of an existing 
debt by instalments is not binding, although a promise to pay the 
amount due, or, in some cases, even a smaller amount, before the 
due date would be. 


(b) Judgment of a Court 


Judgment of a court on the cause of action discharges the right which 
becomes merged in the judgment. 


(c) Lapse of Time 
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We shall discuss this fully under the following heading. 
Lapse of Time 
Mere lapse of time does not in general discharge a right of action for 
breach of contract. Certain Acts, known generally under the title “The 
Statute of Limitations,” however, provide that the remedies for breach of 
contract may not be enforced after the expiration of the periods specified. 
The remedies are then said to be “barred” or “Statute barred.” The right 
of action is, however, not extinguished ; it is merely unenforceable. The 
remedies are barred, but the right otherwise subsists. Thus money paid 
by a debtor to a creditor without appropriation may be appropriated to a 
Statute barred debt. So if a creditor holds goods or other property as 
security for a debt the Statute does not affect his security, though it makes 
the debt unenforceable by action. Briefly the effect of the Statute of 
Limitations is to prevent an action being brought— 
(1) In the case of contracts under Seal (Specialties)—after 20 years 
from the time the cause of action arises. In Victoria the period is 
15 years. 
(2) In the case of Simple Contracts 
cause of action arises. 





after 6 years from the time the 
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The time begins to run from the date when the cause of action arises, j 
from the first date an action could have been instituted. In an action for 
breach of contract the cause of action is the breach. For example, whe 
on a sale of goods the agreement is for 60 days’ credit, the right of actiog 
does not arise till after the expiration of the period of credit. | 

Time, however, does not commence to run against a person under certaig 
disabilities (e.g., infancy, insanity). The operation of the Statute is 
suspended until the removal of the disability. Nor does it commence ty 
run in favour of a person outside the jurisdiction, being suspended unt 
ha returns. A disability arising after the period of limitation has begw 
to run will not affect the operation of the Statute. 

In cases of fraud, the period runs from the discovery of the fraud o 
from the time when, with the exercise of reasonable diligence, it might 
have been discovered. 

Revival of Right of Action 

A debt arising from contract may be taken out of the operation of the 

Statute of Limitations by— 
(1) An acknowledgment of the debt in writing; or 
(2) A payment on account of the debt or interest thereon. 

The acknowledgment or part payment may be made either before o 
after the expiration of the 6-year period of limitation and from the date of 
that acknowledgment or part payment the period of 6 years begins to rm 
afresh. Note that the acknowledgment must be in writing. 

An acknowledgment of a simple contract debt receives its validity from 
a promise to pay which is implied thereby. A mere acknowledgment is 
sufficient to raise the implication and may even be implied where there is 
an actual refusal to pay. It depends on the circumstances, but the rules as 
to the implying of the promise to pay are, to a great extent, artificial. If, 
of course, there is an express promise to pay, this will be sufficient. 

An acknowledgment of a specialty debt receives its validity from the 
acknowledgment itself. 


RuLEs OF EVIDENCE IN RELATION TO CONTRACTS—THE CONSTRUCTION 
OF CONTRACTS 


If a dispute should arise as to the terms of a contract it is necessary 
firstly to ascertain, as a question of fact, what was said or written. When 
these, matters are ascertained, it is necessary for the court as a matter of 
law to construe the words used. The former is a matter of evidence, the 
latter a matter of construction. We shall deal firstly with evidence, then 
with construction. No special difficulty arises in respect of evidence in 
relation to oral contracts. The ordinary rules of evidence apply. In respect 
of written contracts (including contracts under seal) there are special difi- 
culties as to the admission of oral evidence. 


Oral Evidence in Relation to Written Contracts 

The general rule is that oral evidence is not admissible to vary, contradict, 
add to, or subtract from a written contract. The general rule is, however, 
subject to the following qualifications : 

1. If the contract is partly verbal and partly in writing, that is, if the 
writing were not intended to embody all the terms of the contract, pardl 
(oral) evidence will be admitted to prove the part of the contract which 
is not in writing. 

2. If there is what purports to be a written contract, but there are i 
fact supplementary or collateral terms not in writing, then parol evidence 
will be admitted to prove those terms if they are not inconsistent with the 
writing. 
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3. Parol evidence will be admitted to show that a written agreement 
is subject to a condition suspending its operation and that the condition 

not been fulfilled, i.e, that there is in fact no agreement at all. 

4. A subsequent verbal contract varying or rescinding a written contract 
may be proved. 

Note, in relation to these four matters, that where a contract is required 
by the State of Frauds or the Sale of Goods Act to be evidenced in writing, 
the whole contract must be so evidenced otherwise it is not enforceable. 
The reader is referred to the discussion of this matter under “Discharge of 
Contract by Agreement” appearing earlier in this series. 

5. Parol evidence may be given in explanation of the terms used in a 
contract, or as to the identity of the subject matter or the parties to the 
contract, so long as the effect is not to vary or contradict the writing. Thus 
where a contract is made with “Mr. Smith,” evidence is admissible to 
show which Mr. Smith is meant. This is a latent ambiguity, i.e., one 
which is not apparent on the face of the document. Parol evidence, how- 
ever, will not be admitted to explain a patent ambiguity, i.e., one which is 
apparent on the face of the document. Thus where a contract refers to 
Mr. ——,, ‘parol evidence will not be admitted to supply the blank. 

6. Parol evidence may be given to prove a local or trade usage applicable 
toa contract, so as to annex terms thereto or to give a special meaning to 
the provisions thereof. The usage must be general, reasonable, consistent 
with general law and not inconsistent with the terms of the contract. Parol 
evidence will also be admitted to prove technical phrases. 

7. Parol evidence may be given that the contract is invalidated by fraud, 
duress, undue influence or the like. 


Construction of Contracts 


As stated above, the construction of contracts is a matter of law for the 
court to determine. The aim of the courts in construing the terms of a 
contract is to ascertain the intention of the parties as disclosed by the words 
used. In ascertaining that intention the court is guided by certain canons 
of construction : 

1. The first general rule is that words are to be understood in their 
ordinary and natural meaning, notwithstanding that such a construction 
may lead to consequences which, it may be supposed, the parties did not 
contemplate. The parties’ words are the best indication of their meaning. 

2. The first rule is subject to the qualification that, if it is clear that 
words are used in a technical sense or that a special meaning is annexed 
to them by a general trade or local usage, then they will be construed in 
that technical or special sense. 

3. General words are primarily to be taken as used in a general sense; 
they may, however, be narrowed by specific words in association with 
which they are used. Thus if general words follow specific words which 
form a class, they will be limited to things within that class, i.e., things of 
the same kind as those indicated by the specific words. Thus cattle, sheep 
and other animals would not generally include cats, and certainly not lions. 
Sheep and cattle constitute a class—farm animals. This rule is subordinate 
to rule 5 and cannot operate where it is inconsistent with the parties’ 
intention as disclosed by the whole contract. 

4. Words are construed most strongly against the party using them. 
This also is subsidiary to rule 5. 

5. The agreement must be read as a whole and expressions used should 
be construed in the light of intention of the parties collected from the whole 
of the agreement. If this context shows that particular words or phrases 
were not intended to be used in their literal sense and they are capable of 
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a broader or less usual sense which is more in harmony with that context, 
the court will so construe them. This rule is of great importance, for 
greater respect is to be paid to the clear intention of the parties disclosed 
in the whole agreement than to particular words used. 

6. If words are capable of two meanings, they will be construed in the 
sense which will make the contract valid rather than invalid. This is, of 
course, merely an illustration of the last rule. 






Car 

Quasi ConTRACTS — ForREIGN CONTRACTS J 
I. Quast Contracts If) 

Quasi contracts are not real contracts. Certain liabilities imposed by the fthe d 
law on one party in favour of another by reason of the justice of the case §itrade- 
have merely been clothed by the law with the terminology and semblance for } 
of contracts. In the following cases action may be taken upon such an §dean 
implied contract. symbc 
1. On an account stated. There are two forms of account stated— an Of 
(a) A mere acknowledgment of a debt. The creditor may sue upon om 

the acknowledgment, or, as it is termed, the “account stated.” egal 


Evidence may be given by the debtor that no such debt exists. =, 
(b) Where two parties agree to a balance of account between them, er . 
an action may be maintained on the account stated. An account 9 
stated may also be raised where, on the rendering of an account ” > 
for goods or services, the circumstances are such as to imply an of 
agreement by the other party to such account. Failure to dispute an 
the accuracy of the account within a reasonable time may raise Jy } 
the implication. sherbe 


2. If one person requests or allows another'to take up a position in § A 
which he is compelled to discharge that former person’s legal liabilities, the Byolur 
law compels that former person to reimburse the other. accou! 

3. Where money is paid in respect of a consideration which wholly Taxat 
fails, the money is recoverable. Such a case would be where a person pays §withir 
for shares or goods which he never obtains. of aut 

4. Where money is paid under a mistake of fact. Thus where an 2 rec 
insurance company, by mistake, paid B a sum of money under an ffitrod 
insurance policy which had lapsed, it was held that the money was paid would 
under a mistake of fact and could be recovered. So money paid under a §phone 
contract void for operative mistake may be recovered. But money paid vio 
under a mistake of law is, in general, not recoverable. Everyone is §" © 
presumed to know the law. the T 


ile ‘ Sor 
II. Foreign Contracts situ 


An action brought. in a court of one of the Australian States may relate appro} 
to a contract in which there are foreign elements. Foreign, in this context, fi the p. 
means belonging to some place such as another Australian State, or another Boy 
part of the Empire, or a foreign country in the usual sense. It means, in §To-da 
other words, out of the State jurisdiction. The foreign element may itive a 
consist in the fact that the contract was made out of the jurisdiction (i.e, [[the p 
the offer accepted out of the State), or was to be performed outside the fj croup 
jurisdiction, or that the parties or one of them was domiciled outside the BThe ¢ 
jurisdiction, and so on. In such a case the court may be required by law Bi that ; 
(i.e., the law of its own State) to apply either its own law or the law of B)birthr; 
the “foreign” jurisdiction in relation to the contract or some aspects of it, and e 
such as legality, form, reality of consent. The rules applicable are outside Jtich g 
the scope of this course, but it may be said that in general, though subject Jtch y 
to important qualifications, the law by which a contract is governed is the J} ompa 
system of law by which the parties intended it to be governed. This 1s then 
called the “proper law” of the contract. 
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[Can Get It For You Tax Free! By E. Kellie, with Introduction by 
J. A. L. Gunn. Currawong Publishing Co. Pty. Ltd. (Sydney). 


If you are looking for a really appropriate little gift for Father’s Day— 
by the the date of which will soon be announced and publicised by the retail 
> case #trade—this writer can suggest nothing better than a copy of J Can Get I/t 
slance @For You Tax Free! by E. Kellie. This little volume comes all crisp and 
ch an glean from the press, clad in a taxi-colored jacket with an illustration 
symbolical of its theme. The artistic cover sketch apparently represents 
an opulent and successful student of the contents leaving his gleaming 
limousine to dissipate his tax-free dividends under the very nose of the 
kgally embarrassed F.C. of T—Commissioner of Taxation to you. Not 
only will Father derive much pleasure and profit from your thoughtful 
gift but you may presently find yourself—particularly if you are an innocent 
minor—in undisputed possession of a sizable parcel of shares in a pro- 
prietary company with a brand new certificate of incorporation and a long 
range plan for the distribution of “‘undistributed profits.” You will not, 
ly an of course, understand what this means but Father will, and his pre-occupa- 
Spute Bion with saving some of his earnings from the grasp of the tax-gatherer 
Tals€ Bmay help you and your little brothers and sisters to provide for your own 
sherbet and sing-songs. 
ot in # A careful search has failed to reveal the author of this recommended 
s, the #volume. The name of E. Kellie is apparently unknown amongst qualified 
acountants in this country: There is no file under his name in any of the 
holly §Taxation Department offices in the Commonwealth; this was confirmed 
pays §within twenty-four hours of the publication of his book. This obscurity 
df authorship is rather intriguing, and the fact that Mr. J. A. L. Gunn, 
e an fa recognized authority on taxation law and practice, has contributed an 
r an @introduction to the work adds zest and piquancy (as the sauce manufacturer . 
paid would say) to the mystery. It has been suggested that “E. Kellie” is a 
jer a @Phonetic synonym for Edward Kelly but it would be in poor taste for an 
paid §%vious protagonist of tax-avoidance (not to be confused with tax evasion) 
1e is commit such a thinly disguised blasphemy against the Patron Saint of 
the Taxation authorities. 

Some of the chapter headings will give an indication of the light-hearted 
| attitude of the author to a subject which is usually regarded as being more 
elate Bippropriate to Grand Guignol than to Folies Bergeres. “How to work 
text, the Private Company Racket,” “The Five-Card Preference Share Trick,” 
ther B “How to Settle Money on Junior,” “Alimony,” “Shilling Deferreds—Fresh 
s,  Blo-day Lady!’ are a few of the many sparkling chapters in this informa- 
may #tve and revenue-conserving gospel. It is notable, perhaps, that many of 
(i.e, [ithe plans specified for dodging the long-handled shovels of the tax 
the Bi croupiers require the participation of the taxpayer’s youthful progeny. 
the BThe childless are at an obvious disadvantage. It is possible, therefore, 
law that a dissemination of the author’s ideas may greatly increase the 
Vv of tithrate of the wealthy, thus providing means for preserving income 
f it, Had eventually turning the tide of adult suffrage against the poor. “The 
side fch get rich and the poor get children,” quotes Mr. Kellie; but if the 
yject nich want to remain rich and form family partnerships and subsidiary 
the @°mpanies and holding companies and similar artful and legal devices, 
is 18. Hen they must have children too. So up goes the upper class birthrate, 
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and all because of old F.C. of T. This is an objective conception, bt 
is not without point. : 

The text is plentifully besprinkled with Italian phrases, some of wh 
have been translated with a free and idiomatic tolerance. Others le 
the reader rather bewildered and with a faint suspicion that the minestrg 
is not quite as it left the kitchen. These frequent lingual lapses sugg 
that the author may be of Italian origin. If so, his frequently reite 
claims to Scottish ancestry may have been inspired by a long term 
service in the chorus of Lucia di Lammermoor. On the other hand, 
may be truthfully Caledonian and may have introduced these Itali 
wisecracks to stimulate circulation of his book in those areas of the Tro 
of Capricorn where a knowledge of taxation and a smattering of Medite 
ranean patois may be the first steps on the ladder of political emineng 

But it matters little who wrote this delightfully witty and useful bog 
Give it to Father for Father’s Day, give it to the Boss just befe 
Christmas, give it to your clients and include it in their fees. And 
no one should present you with a copy, buy one for yourself and cha 
it up to “Entertainment.” No self-respecting taxation official could qué 
the allocation. 





Legal Practitioners Act No. 12, 1935, New South Wale 


Because of reports received that some accountants prepare Memoran 
and Articles of Association, the Council of the Incorporated Law Instita 
of New South Wales has asked that the attention of members of f 
Institute be drawn to the following provision of the Act: 

40c. (1) Any person not being a barrister, or a person qualified to 
as a solicitor, who for or in expectation of any fee, gain or reward, eithg 
directly or indirectly draws, fills up, or prepares any will or other test 
mentary instrument, or any instrument creating or regulating righ 
between parties, or relating to real or personal property, or any leg 
proceeding, shall be guilty of an offence and shall be liable on summs 
conviction to a penalty not exceeding fifty pounds for each such offeng 

(2) This section shall not extend to— 

(a) any public officer drawing or preparing instruments in @ 
course of his duty; or 

(b) any person employed merely to engross any such instru 
or proceeding; or ‘ 

(c) any land agent in respect of any instrument which he is entit 
to draw, fill up, or prepare and charge for, under the 
Agents Act, 1927; or 

(d) any conveyancer in respect of any instrument which he 
authorised to draw, fill up, or prepare, by law or by virt 
of the certificate granted to him under section nineteen 
this Act. 
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